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The  President’s  Letter 

To  THE  Members  of  the  Federal  Communications  Bar  Association: 

The  Federal  Communications  Bar  Association  has  had  an  extremely 
active  year  thus  far,  and  it  is  a  pleasure  to  report  for  the  third  issue  of 
the  Bar  Journal  that  the  work  of  the  officers  and  Executive  Committee 
has  been  greatly  facilitated  by  the  co-operation  of  the  various  committees 
of  the  Association. 

After  lengthy  discussions,  the  Executive  Committee  approved  the 
Commission’s  proposal  to  amend  Section  309(c)  of  the  Communications 
Act  with  two  changes  which  were  accepted  by  the  Commission.  The 
Commission’s  proposed  amendment  would  have  (1)  enabled  the  Com¬ 
mission  to  continue  the  effectiveness  of  a  grant  of  a  new  service  pending 
consideration  of  the  validity  of  a  protest  if  it  found  that  the  public 
interest  affirmatively  required  the  continuation  of  the  grant,  (2)  author¬ 
ized  the  Commission  to  redraft  the  issues  to  be  considered  in  a  protest 
hearing,  and  (3)  permitted  the  Commission  to  demur  to  the  allegations 
of  a  protest.  The  two  changes  in  the  Commission’s  proposal  recom¬ 
mended  by  the  Executive  Committee  were  that,  before  Commission 
action  on  a  demurrer  to  a  protest,  the  parties  were  entitled  as  a  matter 
of  right  to  oral  argument  before  the  Commission,  and  the  language  of 
the  amendment  giving  the  Commission  power  to  redraft  the  issues 
should  be  clarified.  Henry  G.  Fischer,  Chairman  of  the  Committee  on 
Legislation,  testified  on  the  legislation  before  the  House  Committee, 
and  your  President  supported  the  legislation  before  the  Senate  Com¬ 
mittee.  Although  the  proposed  amendment  was  passed  by  the  House 
and  was  approved  by  the  Senate  Committee,  it  was  not  considered  by 
the  Senate  before  adjournment,  but  undoubtedly  will  be  considered  at 
the  second  session  of  the  84th  Congress. 

The  Executive  Committee  approved  a  Hearing  Manual  which  was 
initially  prepared  by  the  Committee  on  Co-operation  with  Hearing 
Examiners,  of  which  Robert  L.  Heald  is  Chairman.  This  committee 
worked  with  the  Commission’s  committee,  headed  by  Chief  Examiner 
James  D.  Cunningham.  In  July,  the  final  draft  was  submitted  to  the 
Commission. 

The  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  proposes  to  amend  its  Rule  37  relating  to  appeals  to  the  Court 
from  the  Federal  Communications  Commission.  The  suggested  new  rule 
would  bring  it  into  conformity  with  the  1952  amendment  of  the  Com¬ 
munications  Act  and  also  would  make  it  clear  that  the  Court  has  the 
power,  in  appropriate  cases,  to  require  an  appellant  to  give  a  bond  to 
indemnify  the  intervenor  against  loss  in  the  event  the  appellant  secures 
a  stay  of  the  Commission’s  order  from  which  the  appeal  was  taken.  ’The 
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Executive  Committee,  after  consideration,  determined  to  approve  the 
proposed  rule  with  certain  modifications  thereof. 

In  view  of  the  fact  that  a  number  of  the  members  of  the  Association 
are  not  members  of  the  Bar  Association  of  the  District  of  Columbia,  the 
Executive  Committee  determined  to  permit  the  offering  to  such  persons 
of  health  and  accident  insurance  similar  to  that  which  can  be  obtained 
by  members  of  the  latter  Bar  Association. 

The  Executive  Committee  considered  Title  V  of  the  Independent 
OflBces  Appropriations  Act  of  1952  relating  to  fees  and  charges  to  be 
made  by  the  Federal  Communications  Commission.  This  Title  provides 
that  a  schedule  of  fees  should  be  put  into  effect  after  July  1,  1955,  unless 
appropriate  Congressional  action  were  taken  to  the  contrary.  It  was 
determined  that  the  matter  was  one  of  substance  rather  than  procedure, 
and  accordingly  no  further  action  was  taken. 

The  appropriate  committees  of  the  Association  are  working  on  the 
Hoover  Commission  Report  to  determine  what  comments  should  be 
made  to  the  Congress.  Tne  Committee  on  Revision  of  the  Commission’s 
Rules,  headed  by  Benedict  P.  Cottone,  is  studying  the  rules  and  will 
soon  have  a  draft  to  submit  to  the  Executive  Committee.  Your  President 
has  attended  a  meeting  of  the  Broadcast  Industry  Committee  of  the 
Advisory  Council  on  Federal  Reports  for  the  purpose  of  recommending 
changes  in  F.C.C.  Form  301. 

The  Luncheon  Committee,  chairmanned  by  R.  Russell  Eagan,  has 
continued  its  arrangements  for  monthly  luncheons.  The  last  three 
speakers  were  Chairman  George  C.  McConnaughey,  Chief  Examiner 
James  D.  Cunningham,  and  Edward  F.  Kenehan,  Chief  of  the  Broadcast 
Bureau. 

Mrs.  Horace  L.  Lohnes  has  graciously  consented  to  have  the  Annual 
Fall  Outing  of  the  Association  held  this  year  at  her  home,  “Twin  Oaks,” 
Vienna,  Virginia,  the  place  where  the  outing  has  been  so  successfully 
held  for  the  past  many  years.  The  date  is  October  15.  The  Annual 
Meeting  and  Dinner  of  me  Association  will  be  held  at  the  Mayflower 
Hotel  on  Friday,  January  20,  1956. 


September  1955. 
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Current  developments  in  practice  and 
procedure  of  the  Federal  Communica¬ 
tions  Commission,  including  judicial 
and  legislative  action,  are  again  ana¬ 
lyzed  by  a  former  president  of  this 
Association. 


1955  Report  of  the  Committee  on  Communi¬ 
cations  of  the  Administrative  Law  Section, 
American  Bar  Association 

This  Report,  as  was  the  case  with  its  predecessors  in  1953  and  1954,* 
will  be  concerned  only  with  procedural  developments  during  the  past 
year— both  administrative  and  judicial— which  affect  practice  before  the 
Federal  Communications  Commission.  Matters  of  substantive  com¬ 
munications  law  and  legislation,  falling  within  the  purview  of  another 
Committee  of  this  Association  (i.e.,  its  Standing  Committee  on  Com¬ 
munications),  are  not  treated  or  included  herein. 

I.  Preliminary  Statement 

Procedural  developments  at  the  Federal  Communications  Commis¬ 
sion  in  the  past  year  ( July  1954  to  July  1955 )  continued  along  much  the 
same  lines  marked  out  Isy  it  since  its  lifting  of  the  “freeze”  on  the 
processing  of  television  applications  in  mid-1952.  (Prior  reports  of  this 
Committee  have  outlined  and  examined  such  previous  developments.) 
One  significant  change  during  the  past  year  was  the  elimination  of  the 
heavy  backlog  of  applications  for  new  television  stations  requiring 
Commission  processing,  that  had  been  present  in  the  two  prior  years. 
The  decreased  pressures  of  immediacy  resulting  therefrom  have  per¬ 
mitted  the  Commission  greater  opportunity  to  effect  other  intended 
reforms  of  its  procedures  and  practices,  both  of  an  internal  and  external 
nature.  However,  the  volume  of  television  hearing  cases— with  the 
varied  procedural  matters  attendant  thereon— has  continued  high,  as  has 
the  level  of  Commission  activity  concerning  the  protest  procedures  of 
Section  309(c)  of  the  Communications  Act.  Novel  or  not,  the  level  and 
significance  of  such  procedural  matters  at  the  F.C.C.  are  of  major 
interest  to  those  active  in  the  field  of  administrative  law  and  attentive  to 


[See  13  F.C.Bar  J.  67,  169— Ed.] 
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its  proper  development.  For  this  reason  they  will  here  be  set  forth  and 
analyzed  in  some  detail. 

II.  Protest  Procedures  of  Section  309(c)  of  the  Communications 

Act 

1.  The  bulk  of  the  Commission’s  procedural  attention  and  efforts 
in  the  past  year  has  been  devoted  to  Section  3()9(c)  protest  procedures. 
Perhaps  no  other  single  statutory  provision  or  administrative  regulation 
in  the  Commission’s  history  has  so  pre-empted  its  procedural  stage.  ^ 
Its  many  necessary  constructions  of  309(c),  the  complicated  legal  and 
practical  difficulties  involved,  its  confused,  often  hit-and-miss  formulation 
of  policy  thereon,  the  administrative  short-cuts  sought,  the  judicial 
stumbhng  blocks  encountered,  the  suggested  legislative  reformation 
thereof— all  demonstrate  in  microcosm  the  evolutionary  process  of  admin¬ 
istrative  law  in  general  that  is  of  interest  far  beyond  the  reach  of  309(c) 
alone. 

At  any  rate,  the  Commission’s  difficulties  and  dissatisfaction  with 
309(c)  (for  reasons  in  part  set  forth  hereinafter)  have  resulted  in  its 
recommending  statutory  revisions  of  that  section.  Other  responsible 
voices  have  called  for  its  outright  repeal.-  The  Commission’s  legislative 
recommendations,  together  with  others  advanced  by  this  Committee, 
have  already  been  set  forth  in  a  recent  “Special  Report”  of  this  Committee 
dated  May  12,  1955,  and  will  be  dealt  with  only  in  passing  herein.  Their 
adoption  may  well  presage  a  different  future  history  for  Section  309(c). 

2.  The  past  year  saw  the  emergence  of  more  fixed  and  certain 
standards  for  Commission  application  of  309(c).  The  inconsistencies 
and  reversals  of  its  position  that  had  marked  the  two  previous  years, 
while  still  occasionally  evident,  were  significantly  reduced.  A  tendency 
toward  stricter  standards  was  also  demonstrated.  These  stemmed  not 
only  from  the  “shakedown”  of  Commission  position  on  this  novel  pro¬ 
cedure,  but  also  from  the  acknowledged  recognition  that  this  drastic 
remedy  has  often  been  used  as  a  competitive  device  for  delaying  bene¬ 
ficial  grants^  and  from  its  action  taken  to  discourage  and  avoid  such  use. 

3.  The  Commission,  as  example  thereof,  has  significantly  tightened 
the  jurisdictional  requirement  that  protestant  state  facts  with  particu¬ 
larity,  dismissing  or  limiting  on  this  basis  a  number  of  protests  generally 
asserting  wrongdoing  and  error  that  might  earlier  have  been  granted. 
WMIE-TV,  Inc.,  11  RR  1091;  Hyman  Rosenhlum,  11  RR  825;  WBBF, 
Inc.,  10  RR  1032a;  Van  Curler  Broadcasting  Corp.,  11  RR  215.  And, 
after  expiration  of  the  thirty-day  protest  period,  it  dismissed  as  untimely 


*  Commissioner  Doerfer  in  recommending  the  repeal  of  309(c)  cited  the 
disproportionate  amount  of  time  spent  by  the  Commission  on  309(c)  matters, 
recently  as  much  as  28  per  cent  of  all  Commission  deliberative  activities. 

*  Ibid. 

‘See  the  Commission’s  letter  to  the  Vice-President  respecting  the  proposed 
amendments  to  309(c),  particularly  Commissioner  Doerfer’s  Separate  Views  thereof. 
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a  subsequent  petition  for  reconsideration  specifying  facts  not  found  in  the 
original  protest  denied  on  this  basis,  WBBF,  Inc.,  11  RR  487.  Nor  is  it 
sufficient  any  longer  for  a  protestant  to  allege  that  “it  is  informed  and 
believes”;  its  allegations  may  be  on  information  and  belief,  but  they  must 
be  facts.  R.  ].  Imws  6-  Brother,  11  RR  335.  However,  despite  the  tend¬ 
ency  toward  greater  strictness,  in  another  instance  the  Commission  held 
sufficient  and  set  for  hearing  a  generalized  allegation  that  apphcant  had 
violated  the  Robinson-Patman  Act,  despite  finding  that  “it  is  not  clear 
.  .  .  what  the  alleged  violations  .  .  .  are  or  how  the  matter  complained  of 
is  material.  .  .  .”  Granite  State  Broadcasting  Co.  (VVDNH),  12  RR  82, 
87.  And  in  another  inconsistent  and  seemingly  erroneous  instance,  the 
Commission  found  that  a  protestant  has  “failed  to  state  with  particularity 
sufficient  facts,  matters  and  things  relied  upon  ...  [as  to]  whether  ap¬ 
plicant  is  financially  qualified”  and  yet  nonetheless  ordered  a  hearing 
thereon  with  burden  of  proof  on  protestant.  Cumberland  Valley  Broad¬ 
casting  Co.  (WBMC),  11  RR  840,  843. 

4.  In  a  variety  of  other  ways,  the  Commission  has  sought  to  limit 
and  expedite  protest  hearings.  Thus,  it  has  recently  exercised  a  demurrer 
to  protests,  denying  them  when  the  alleged  facts  assumed  to  be  true  (or 
uncontested)  are  inadequate  for  setting  aside  the  grant.  Hyman  Rosen- 
blum,  supra.  Earlier,  the  Commission  had  failed  to  exercise  the  demurrer 
procedure.  Gulf  Television  Co.,  Inc.,  11  RR  460. 

In  somewhat  similar  vein,  the  Commission  has  been  affording  some 
protestants  oral  arguments  rather  than  full  evidentiary  hearings.  WMIE- 
TV,  Inc.,  supra.  Such  use  of  oral  argument  had  heretofore  been  made. 
Music  Broadcasting  Co.  (WGRD),  10  RR  554,  but  it  is  by  now  become 
an  established  procedure. 

“Facts,  even  though  alleged  with  particularity,  are  insuflBcient  to  raise  an 
issue  for  hearing  when  they  are  clearly  frivolous  or  sham.  In  those  cases 
where  the  facts  alleged  are  not  frivolous  but  do  not,  in  the  tentative  judgment 
of  the  Commission,  constitute  grounds  for  denial  of  the  application  involved, 
an  oral  argument  will  be  held  at  which  the  policy  and  legal  questions  raised 
by  the  alleged  facts  will  be  resolved.  Such  argument  is  held  upon  the  tempo¬ 
rary  assumption  that  the  facts  alleged  are  true.  Ohio  Valley  Broadcasting 
Corporation,  10  Pike  and  Fischer  R.R.  500.  Where  there  is  no  dispute  as  to 
the  facts,  the  same  procedure  would  be  applicable.  Ohio  Valley  Broadcasting 
Corporation,  supra.  The  oral  argument  will  be  followed  either  by  denial  of 
the  protest  upon  grounds  of  policy  or  law  or  by  designation  of  the  issues  for 
evidentiary  hearing.  Where  the  facts  alleged  in  the  protest  appear  to  warrant 
denial  of  the  application,  if  true,  an  evidentiary  hearing  will  be  ordered.” 
Hyman  Rosenblum,  supra,  at  p.  830. 

In  other  instances  where  the  “questions  and  issues  raised”  do  not 
permit  their  being  treated  on  demurrer  and  require  an  evidentiary  hear¬ 
ing,  one  has  been  ordered.  Granite  State  Broadcasting  Co.,  supra. 

Moreover,  where  an  issue  would  alone  ordinarily  receive  oral  argu¬ 
ment,  it  has  been  set  for  evidentiary  hearing  with  several  other  issues  so 
requiring  (Id.;  Radio  Cleveland  (WCLE),  11  RR  348).  The  Commission 
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has  elsewhere  assigned  only  factual  issues  to  an  Examiner,  reserving  for 
itself  determination  of  legal  issues;  the  matter  was  not  remanded  for  the 
Examiner’s  ultimate  findings  and  conclusions,  even  though  the  Com¬ 
mission  divided  equally  on  the  case  and  its  reargument  was  ordered. 
Cherry  6-  Webb  Broadcasting  Co.,  11  RR  633.  However,  when  the  oral 
argument  indicated  the  need  therefor,  an  evidentiary  hearing  has  sub¬ 
sequently  been  ordered.  Hyman  Rosenblum,  12  RR  283,  284. 

Finally,  the  Commission  now  fairly  regularly  modifies  the  issues 
proposed  by  protestant  to  conform  to  the  facts  actually  pleaded.  WMIE- 
TV,  supra;  Hyman  Rosenblum,  supra.  Formerly  it  tended  more  to  order 
such  issues  as  were  proposed  without  direct  relation  to  protestants’  allega¬ 
tions,  thus  inviting  the  lengthening  of  hearings  and  their  records.^ 

5.  The  recent  Clarksburg  Publishing  Company  decision  of  the 
Court  of  Appeals  raises  serious  doubts  as  to  whether  the  Commission  may 
validly  exercise  a  demurrer  to  any  protest  or  afford  it  only  oral  argument 
for  hearing,  both  actions  being  found  inadequate  in  the  cited  case  (Par. 
VIII,  4  below).  However,  the  legislative  revisions  of  Section  309(c) 
recommended  by  the  Commission  would  expressly  delegate  such  author¬ 
ity  to  it  and  so  free  it  from  these  judicial  restraints.  Moreover,  pending 
such  amendatory  legislation,  it  is  not  unlikely  that  the  Commission  may, 
insofar  as  it  can,  narrow  the  Court’s  Clarksburg  decision  to  the  particular 
and  peculiar  facts  there  involved  and  continue  to  apply  existing  standards 
of  demurrer  and  oral  argument  rather  than  full  evidentiary  hearing.  Sup¬ 
port  for  this  view  is  found  in  the  Commission’s  actions  with  respect  to 
another  similar  aspect  of  309(c),  its  “new  injury”  standard,  discussed 
below. 

6.  Commission  limitation  of  the  right  of  protest  has  also  been 
achieved  through  its  “new  injury”  standard  for  protests  whereby  it  has 
required  a  “direct  and  causal”  injury  to  protestant  from  the  authoriza¬ 
tion  complained  of  and  denied  standing  when  the  injury  has  purportedly 
resulted  from  a  prior  authorization  not  protested.  Valley  Telecasting  Co. 
(WFRU-TV),  12  RR  196;  Clarksville  Broadcasting  Co.  (WDXN),  10 
RR  1274  (no  standing  to  protest  a  grant  specifying  an  AM  site  when  prior 
grant  on  a  site-to-be-determined  basis  was  not  protested);  Southwestern 
Publishing  Co.,  Inc.  (KLRJ-'TV),  11  RR  466  (modified  CP  moving  ap¬ 
plicant’s  main  studio  closer  to  protestant’s  city  not  subject  to  protest  as 
no  dbange  in  the  competitive  situation  resulted);  Tri-State  TV,  Inc. 
(WINT),  10  RR  1049  (no  standing  to  protest  authority  extending  con¬ 
struction  permit).  See  also  WMIE-TV,  Inc.,  11  RR  1190. 

However,  when  direct  and  causal  injury  was  found  from  the  pro¬ 
tested  auAorization— as  when  a  modified  CP  for  a  new  site  for  the  first 
time  placed  a  principal  city  signal  over  protestant’s  city— protestant  had 
standing  as  a  party  in  interest.  Gulf  Television  Co.,  11  RR  460.  In  Hous¬ 
ton  Consolidated  TV  Co.  (KTRK-TV),  this  “new  injury”  requirement 


‘While  the  Commission  appears  to  possess  such  modification  power  under 
present  309(c),  it  has  recommended  clarifying  legislation  to  that  effect. 
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was  applied  to  deny  a  protest  against  an  ST  A  granted  to  KTRK-TV  in 
exact  accordance  with  its  CP;  the  Commission  held  it  immaterial  that 
the  competitive  situation  had  changed  since  the  CFs  grant  in  that  KTRK- 
TV  itself  had  since  successfully  protested  a  grant  of  modified  CP  to  the 
now  protesting  party,  the  net  result  of  which  permitted  KTRK-TV  to 
proceed  with  its  new  operations  although  its  competitor’s  were  stayed 
under  309(c).  11  RR  531.5 

This  “new  injury”  standard  had  been  apphed  as  far  back  as  early 
1953  to  deny  a  protest  against  an  assignment  of  hcense  on  grounds  that 

“there  is  no  showing  that  as  an  existing  station,  protestant  would  sufiFer  any 
economic  or  other  injury  from  the  operation  of  station  KPLN  by  assignee  as 
opposed  to  its  operation  by  assignor.’^  Mid-South  Broadcasting  Co.  (KPLN), 
9  RR  359,  360. 

The  Court  of  Appeals,  however,  subsequently  reversed  this  Commission 
decision  and  held  protestant  to  be  a  “party  in  interest”  to  the  transfer. 
Camden  Radio,  Inc.  v.  F.C.C.,  220  F.  (2d)  191  (10  RR  2072).  (See  Par. 
VIII,  1  below. )  Rather  than  interpreting  the  Camden  decision  as  negat¬ 
ing  or  modifying  its  requirement  of  “new  injury”  for  standing,  the  Com¬ 
mission  has  narrowly  construed  it  to  hold  that  “an  existing  station  is 
per  se  a  party  in  interest  to  the  transfer  of  a  competing  station  in  the 
same  community,”  WMIE-TV,  Inc.,  supra,  at  p.  1096,  and  thereafter  con¬ 
tinued  to  require  the  same  showings  in  the  many  non-transfer  matters 
above  cited. 

Some  doubt  appears  justified,  however,  of  the  legality  of  such  stand¬ 
ard,  particularly  in  the  present  judicial  mood  of  strictly  interpreting 
309(c)  to  preserve  rights  to  protest  hearing.  (Par.  VIII,  below.)  The 
requirement  continues  to  be  challenged  and  no  judicial  sanction  has  yet 
been  obtained  for  it.  In  Greenville  Television  Co.,  221  F.  (2d)  870  the 
court  stated: 

“We  need  not  decide  whether  the  Commission  was  right  in  requiring  such  a 
showing  for  we  think  the  appellants  made  such  showings.”  (Id.,  sec.  2.) 

7.  The  Commission  has  refused  to  limit  a  protest  hearing  to  the 
facts  and  matters  urged  in  the  protest.  In  Gulf  Television  Co.,  Inc. 
(KGUL-TV),  it  held  that  while  protest  issues  are  necessarily  construed 

“in  light  of  the  specific  facts,  matters  and  thin^  alleged  in  support  of  the 
protest  from  which  the  generm  scope  of  the  inquiry  permissible  Oiereunder  is 
ascertained," 

the  protestant’s  testimony  and  proof  are  not  so  limited,  11  RR  822.®  The 


*The  Commission  had  previously  denied  a  request  to  withhold  action  on 
KTRK-TV  s  application  which  was  sought  so  as  to  preserve  the  status  quo  pending 
hearing  on  KTRK-TV’s  protest.  Houston  Cor^olidated,  11  RR  529. 

*  On  such  basis,  it  upheld  the  Examiner’s  permitting  the  subpoena  for  discov¬ 
ery  purposes  of  six  weeks  of  programming  of  permittee’s  station  on^a  programming 
issue  (protestant  had  requested  16  such  weeks)  although  protestant’s  allegations  of 
programming  contrary  to  the  public  interest  had  been  based  upon  its  monitoring  of 
one  unspecified  week  of  station  operations. 


170  Journal  of  the  Federal  Communications  Bar  Association 


aforementioned  Court  of  Appeals’  Clarksburg  decision  appears  to  sup¬ 
port  such  holding.  However,  in  Hyman  Rosenblum,  12  RR  283,  the  Com¬ 
mission  upheld  an  Examiner’s  refusal  to  permit  evidence  respecting  the 
general  amhation  practices  of  CBS  beyond  those  in  the  city  in  question. 

8.  A  new  concept  of  “equitable  estoppel”  as  grounds  for  denying 
a  protest  deemed  inequitable  and  unjust  was  applied  by  the  Commission 
in  Central  City-Greenville  B/C  Co.  (WTMA),  11  RR  484,  where  pro- 
testant,  one  of  two  competing  applicants  in  the  same  city,  had  previously 
amended  to  another  frequency,  permitting  grants  to  both  applicants  on 
the  same  day,  and  thereafter  on  the  last  day  of  the  protest  period  had 
protested  the  grant  to  the  other  applicant.  However  novel  this  concept, 
it  appears  somewhat  more  realistic  than  the  Commission’s  alternative 
basis  for  denying  the  protest,  i.e.,  that  protested  grant  had  been  first  on 
the  Commission’s  agenda  so  that  at  the  time  of  its  grant,  protestant  was 
merely  an  applicant  without  standing  as  a  party  in  interest.^ 

9.  Earlier  Commission  decisions  have  for  the  most  part  already 
established  fairly  definite  (and  liberal)  boundaries  for  determining  the 
initial  jurisdictional  requirement  as  to  who  is  a  “party  in  interest”  with 
standing  to  protest.  However,  in  the  past  year,  the  Commission  has 
further  extended  the  confines  of  “party  in  interest”  to  the  nonbroadcast 
sphere  to  include  a  common  carrier  radio  licensee  in  the  Domestic  Public 
Land  Mobile  Service  protesting  the  grant  of  a  Special  Industrial  Radio 
Station  to  a  plumbing  and  heating  contractor.  This  protest  was  granted 
even  though  the  parties  were  not  competitors  and  although  the  authori¬ 
zation  was  only  incidental  to  applicant’s  business.  R.  J.  Laros  <b-  Brother, 
11  RR  355. 

Some  question  may  be  raised  in  view  of  the  Section’s  legislative 
history  as  to  whether  309(c)  procedures  should  at  all  be  extended  and 
applied  to  nonbroadcast  matters.  Furthermore,  the  decision  is  difficult 
to  square  with  the  earlier  one  of  Yellow  Cab  Company  of  Chicago, 
Illinois,  9  RR  122a,  where  the  Commission  denied  a  protest  by  a  com¬ 
peting  cab  company  of  a  construction  permit  for  a  radio  station  in  the 
Taxicab  Radio  Service,  on  grounds  that: 

“The  alleged  injury  stems  primarily  from  the  fact  that  the  two  companies  are 
in  a  competing  business  rather  than  from  the  grant  of  this  auxiliary  radio 
station  license.  As  such,  it  is  considered  to  be  too  remote  and  not  within  the 
scope  of  either  the  Sanders  case  or  Section  309(c).”  Yellow  Cab  Company 
of  Chicago,  Illinois,  9  RR  122a,  123  (1953). 

The  Yellow  Cab  decision  might  here  be  distinguished  in  that  instant 
protestant  was  a  common  carrier  and  its  business  directly  depleted  by 

’  While  the  Commission  has  generally  denied  standing  to  mere  applicants,  it 
apparently  overlooked  such  rule  in  Radio  Cleveland,  Inc.  (WCLE),  11  RR  352, 
where  protestant  although  an  AM  licensee  protested  an  AM  grant  in  its  status  as  an 
applicant  for  a  new  frequency  and  higher  Mwer.  While  its  protest  was  there  denied 
on  other  grounds,  the  relief  sought  was  obtained  through  modification  of  the  grant 
by  rehearing  under  Section  405. 
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the  challenged  grant  to  its  former  customer.  However,  in  an  even  more 
recent  case  in  which  a  common  carrier  telephone  service  in  this  same 
Mobile  Radio  Service  protested  a  grant  of  a  CP  for  a  new  television  sta¬ 
tion,  the  Commission’s  denial  thereof  was  predicated  upon  failure  to  state 
facts  with  particularity,  and  not  upon  grounds  that  protestant  lacked 
standing,  although  there  was  no  such  loss  of  business  as  found  in  the 
Laws  case.  This  may  well  forecast  an  even  broader  extension  of  the  pro¬ 
test  procedures  into  nonbroadcast  fields. 

10.  In  a  number  of  instances  the  Commission  has  denied  requests 
for  temporary  stay  of  a  grant  pending  its  determination  of  the  protest 
within  the  thirty -day  period  allotted  to  it  by  309(c)  for  this  purpose. 
Tri'Cotinty  Bwadcasting  Co.  (WFTL-TV),  11  RR  614;  Cherry  ir  Webb 
Broadcasting  Co.,  11  RR  974;  Hyjnan  Rosenblum,  supra;  WJR,  12  RR 
209.  The  two  standards  here  applied  have  been  the  traditional  ones  of 
showings  of  irreparable  injury  to  petitioner  and  that  there  is  a  probability 
( occasionally  overstated  by  the  Commission  to  require  a  “reasonable  cer¬ 
tainty”)  that  the  protest  will  be  granted.  Houston  Consolidated  TV  Co., 
supra,  at  p.  531. 

11.  Finally,  in  a  number  of  recent  AM  cases,  the  Commission  has 
in  part  gone  back  on  its  long-standing  rule  set  forth  in  Voice  of  Cullman, 
6  RR  164  ( 1950 )  and  since  restated  on  several  occasions,  most  recently 
Van  Curler  Broadcasting  Co.,  11  RR  215,  that  while  economic  injury  may 
be  the  basis  for  achieving  standing  as  a  party  in  interest,  no  hearing 
would  be  held  on  this  substantive  issue  of  competition  and  competitive 
injury.  Radio  Cleveland,  Inc.  (WCLE),  11  RR  348;  Cumberland  Valley 
Broadcasting  Co.,  Inc.  (WBMC),  11  RR  840;  American  Southern  Broad¬ 
casters  (WPWR),  11  RR  1054;  Radio  Tifton,  Inc.  (WTIF),  11  RR  1167. 
In  these  cases,  all  involving  AM  stations  in  small  markets,  the  Commis¬ 
sion  has  afforded  protestants  hearings  (generally  oral  argument)  on  the 
issue  of  the  competitive  aspects  of  the  grants  of  CP  for  a  second  station, 
pending  its  further  consideration  of  this  general  substantive  problem  of 
competition.  It  has  done  so,  however,  in  the  face  of  its  established  rule 
referred  to  above,  and  also  despite  its  express  findings  that  allegations 
as  to  the  elimination  of  competitors  and  resultant  lower  program  quality 
are  facts  generally  “incapable  of  proof;”  that  in  any  event  “grave  doubts” 
exist  whether  otherwise  qualified  applicants  should  be  denied  on  this 
basis;  that  to  do  so  would  be  “contrary  to  the  entire  regulatory  scheme” 
and  in  spite  of  its  admitted  recognition  that  “to  utilize  the  protest  pro¬ 
cedure  to  force  a  useless  hearing  on  these  issues  would  under  such  cir¬ 
cumstances  appear  to  be  an  abuse  of  process,”  American  Southern  Broad¬ 
casters,  supra,  at  pp.  1055-6. 

It  may  be  that  such  oral  arguments  are  being  granted  only  in  an¬ 
ticipation  of  or  in  response  to  recent  Court  of  Appeals’  decisions  requiring 
hearings,  such  as  Storer  and  City  of  New  York  Municipal  Broadcasting 
System  (Par.  VIII,  5  and  6  below);  in  this  event,  opportunity  for  argu¬ 
ment  may  be  little  more  than  a  pro  forma  right  in  view  of  the  Commis¬ 
sion’s  already  expressed  strong  opposition  on  the  substantive  merits.  On 
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the  other  hand,  ordering  these  oral  arguments  may  indicate  the  Commis¬ 
sion’s  desire  for  re-examination  of  the  legal  and  policy  questions  involved; 
if  so,  it  would  appear  more  advisable  to  proceed  by  over-all,  general  rule 
making  rather  than  within  the  restricted  confines  of  a  few  oral  arguments 
on  isolated  protests. 

III.  Intervention  In  Hearing 

The  Commission  has  continued  in  a  number  of  comparative  TV  pro¬ 
ceedings  to  grant  so-called  “limited  intervention”  ( i.e.,  restricted  to  issues 
in  which  interest  is  shown)  to  parties  in  interest  who  would  suffer  eco¬ 
nomic  injury  from  grant  of  applications  in  hearing.  Allegheny  Broadcast¬ 
ing  Corp.,  10  RR  1181;  St.  Louis  Telecast,  Inc.,  10  RR  1185;  Akron  Broad¬ 
casting  Corp.  (WCUE),  10  RR  1189. 

The  standard  here  applied  for  “parties  in  interest”  was  that  of  the 
Sanders  Bros,  decision  (309  U.  S.  470),  similar  to  that  applied  to  pro¬ 
tests  under  Sec.  309(c),  Allegheny  Broadcasting  Corp.,  supra.  Accord¬ 
ingly,  intervenor  did  not  have  to  first  allege  and  prove  facts  showing  the 
applications  were  contrary  to  the  public  interest,  since  any  such  determi¬ 
nation  should  follow  rather  than  precede  the  hearing  (Id.).  But  when 
its  showing  of  economic  injury  was  speculative  and  conjectural,  a  petition 
for  intervention  was  denied.  Western  Broadcasting  Co.,  Inc.  (KIFN),  11 
RR  313  (by  Motions  Commissioner  Doerfer). 

Intervention  did  not,  however,  enlarge  the  scope  of  a  hearing’s  issues; 
when  intervenor’s  status  was  based  upon  electrical  interference,  its  evi¬ 
dence  as  to  programming  was  proscribed  in  the  absence  of  a  formal  ex¬ 
pansion  of  issues.  Tupelo  Bro^casting  Co.,  Inc.  (WELO),  11  RR  316. 
As  to  those  issues  in  which  intervenor’s  interest  is  shown,  however,  it  is 
entitled  to  full  participation  “in  the  same  way  as  any  other  party.”  Alle¬ 
gheny  Broadcasting  Corp.,  supra,  at  p.  1184. 

IV.  Miscellaneous  Procedural  Rulings 

1.  A  petitioner  who  had  not  objected  to  issuance  of  an  AM  construc¬ 
tion  permit  nor  to  its  subsequent  modification  was  held  not  entitled  as  a 
matter  of  right  to  hearing  on  the  application  for  license  to  cover  said  CP 
on  grounds  of  interference  to  petitioner’s  station.  Deep  South  Broadcast¬ 
ing  Co.  (WBAM),  10  RR  1045.  This  followed  an  earlier  and  similar  pro¬ 
test  decision,  Benton  Broadcasting  Service  (KBBA),  9  RR  586.  The  Com¬ 
mission  declined  to  set  the  Ucense  application  for  hearing  on  its  own 
motion  inasmuch  as  the  claimed  interference  was  based  upon  daytime 
skywave  propagation,  itself  the  subject  of  pending  rule  making,  and  the 
Commission  held  it  “inappropriate  in  the  instant  case  to  attempt  to  re¬ 
solve  the  over-all  daytime  skywave  interference  problem,”  Deep  South, 
supra,  at  p.  1048. 

2.  A  miscellany  of  procedural  rulings  has  come  out  of  the  hearing 
involving  the  renewal  of  TV  Station  WICU  controlled  by  Edward  Lamb 
at  Erie,  Pennsylvania.  Thus,  the  licensee  in  such  hearing  was  held  en- 
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titled  to  a  detailed  statement  of  basic  Commission  charges,  including 
specific  false  statements  allegedly  made  by  licensee’s  principal  and  other 
facts  sought  to  be  established,  but  not  to  evidentiary  information  such  as 
the  witnesses,  etc.,  by  which  the  Commission  would  seek  to  prove  such 
charges.  Dispatch,  Inc.,  10  RR  1190.  A  motion  for  such  detailed  state¬ 
ment  was  held  properly  brought  before  the  Commission,  although  the 
case  was  pending  before  an  Examiner.  (Id.)  The  Commission  there¬ 
after  refused  to  give  further  details  of  its  case,  although  emphasizing  the 
Examiner’s  authority  to  control  the  hearing,  by  continuances,  etc.,  to  in¬ 
sure  due  process  to  the  licensee.  Dispatch,  Inc.,  11  RR  213.  The  lic'ensee 
was  held  to  have  the  burden  of  proof  as  to  its  countercharges  under  in¬ 
vestigation  (Id.). 

3.  In  amending  a  number  of  its  technical  rules,  the  Commission 
denied  “grandfather”  immunity  to  existing  applicants  from  the  effect  of 
the  new  rules.  This  was  true  of  the  new  10  per  cent  rule  in  AM  broad¬ 
casting,  In  re  Petition  of  Western  Broadcasting  Co.,  Inc.  (Docket  10509; 
F.C.C.  54-1354;  11/1/^),  as  it  was  of  the  adoption  of  a  new  AM  soil 
conductivity  map,  Latrobe  Broadcasters,  10  RR  1038. 

V.  Hearing  and  Pre-Hearing  Procedures 

The  past  year  has  seen  the  initial  “test  under  fire”  of  the  Commis¬ 
sion’s  revised  pre-hearing  and  hearing  procedures,  particularly  including 
written  presentation  of  direct  cases,  adopted  by  it  on  July  15,  1954. 
Analysis  and  preliminary  comment  on  these  novel  processes  (set  forth  in 
Commission  Rules  1.813  and  1.841)  have  already  been  made  in  a  “Supple¬ 
mental  Statement”  to  this  Committee’s  prior  1954  Report. 

Final  returns  on  such  procedures  are  by  no  means  in,  so  that  no 
ultimate  judgment  as  to  their  over-all  value  may  now  be  made.  Certain 
characteristics  are,  however,  presently  clear  and  varied  judgments  thereon 
already  expressed.  It  has  been  emphasized,  for  example,  that  the  pro¬ 
cedures  have  often  shortened  the  transcript  of  testimony  and  the  time 
spent  on  this  testimonial  phase  of  the  comparative  proceedings,  thus 
offering  some  practicable  solution  to  the  problem  of  voluminous  hearing 
records.^  Others  observe,  however,  that  essentially  no  more  than  a 
redistribution  of  attention  and  emphasis  has  been  achieved,  and  at  the 
cost  of  prolonging  the  pre-hearing  and  non-testimonial  phases  of  hearing 
by  attempts  to  fix  and  limit  the  course  of  hearing  and  contentions  over  the 
admissibility  of  written  testimony.  Unresolved  then  is  whether  these 
procedures  have  achieved  over-all  the  hoped-for  “economies  of  time  and 
effort  in  the  disposition  of  hearing  cases”  and  the  question  of  net  gain  or 
loss  in  so  shifting  the  burdens  of  the  hearing  process  from  the  Commis¬ 
sion’s  Examiners  to  the  parties,  and  particularly  to  their  counsel.  In  addi¬ 
tion,  certain  other  disadvantages  inherent  in  the  new  procedures,  such  as 
the  “canning”  of  written  testimony  by  counsel  and  the  substantial  loss  of 


*  As  set  forth  in  a  recent  address  by  the  Commission’s  Chief  Examiner,  James 
D.  Cunningham,  before  the  Federal  Communications  Bar  Association. 
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the  important  “credibility”  factor  present  when  applicants’  principals  ap¬ 
pear  in  person  before  the  Commission,  must  also  be  considered  ( see  the 
1954  Report,  pp.  19-27,  and  Supplement). 

When  the  tumult  and  shouting  of  the  current  heavy  TV  hearing  ac¬ 
tivity  have  died  down,  a  de  novo  revaluation  and  revision  of  hearing  and 
pre-hearing  procedures  would  appear  a  worthy  objective.  Experience 
gained  during  the  past  three  years  will  be  of  unique  utility  thereto.  The 
concerted,  mutual  eflFort  of  the  Commission  and  the  Bar  alike  should  be 
marshalled  for  this  critical  task.  It  is  the  wonder  of  our  administrative 
system  that  it  can  operate,  and  occasionally  quite  well,  despite  rudi¬ 
mentary  and  often  ineflBcient  machinery  set  up  for  it.  However,  the  cost 
to  the  public  interest  of  such  imperfections,  while  it  can  be  borne,  should 
be  reduced  or  eliminated  if  at  all  possible. 

VI.  Cease  and  Desist  Procedures 

The  Commission  has  recently  made  somewhat  more  use  of  its  statu¬ 
tory  authority  to  issue  “cease  and  desist”  orders  under  Section  312(b) 
of  the  Communications  Act.  Such  authority  was  enacted  (in  1952)  to 
permit  more  flexible  administrative  regulation  by  providing  an  inter¬ 
mediate  remedy  for  “minor  and  less  serious”  violations  by  licensees  with¬ 
out  jeopardizing  their  basic  authorizations.  (See  Senate  and  House  Re¬ 
ports  on  the  1952  Amendments  to  the  Communications  Act;  10  RR  1041 
and  1094.)  Thus,  such  procedures  were  instituted  (by  Order  to  Show 
Cause  why  a  cease  and  desist  order  should  not  issue)  against  tele¬ 
vision  Station  KTLA  in  Los  Angeles,  California,  for  telecasting  the  game 
“Play  Marco,”  alleged  to  be  an  unlawful  lottery  under  Section  1304  of 
the  U.  S.  Criminal  Code.  Others  involved  a  group  of  five  AM  stations  in 
Pennsylvania  for  technical  violations  such  as  operating  without  a  properly 
licensed  engineer,  as  well  as  a  number  of  small  ship  radio  stations.  All 
such  instances  were  adjusted  administratively  by  cessation  of  the  actions 
in  question  prior  to  cease  and  desist  orders  being  issued.  Proceedings 
were  also  instituted  against  the  operation  of  unauthorized  television 
booster  stations  in  the  State  of  Washington,  a  hearing  held  and  a  decision 
now  pending  as  to  whether  cease  and  desist  orders  should  issue.  How¬ 
ever,  other  requests  for  cease  and  desist  orders  were  denied  when  they 
involved  matters  which  were  the  subject  of  a  protest  hearing.  Gulf  Tele¬ 
vision  Co.,  11  RR  460,  464,  and  when  no  substantial  basis  therefor  was 
shown,  Hutchinson  TV,  Inc.  (KTVH),  11  RR  1060.  An  Order  to  Show 
Cause  looking  toward  revocation  of  an  AM  station’s  (WGNS)  license  was 
recently  issued  for  alleged  violation  of  an  outstanding  cease  and  desist 
order  against  certain  improper  operating  practices. 

Cease  and  desist  orders  per  se  have  been  issued  against  the  use  of 
unauthorized  industrial  heating  or  welding  equipment.  Prime,  Inc.,  12  RR 
309;  and  a  preliminary  injunction  has  been  obtained  from  the  District 
Court  and  enforced  to  enjoin  violations  of  such  orders,  U.  S.  v.  National 
Plastikwear  Fashions,  Inc.,  11  RR  2021. 
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The  Commission  has,  however,  continued  to  make  rather  sparing  use 
of  “cease  and  desist”  procedures  in  its  broadcasting  regulation.  This  is 
true  even  though  such  intermediate  sanction  ofiEers  a  means  whereby 
enforcement  of  its  rules  and  policies  could  be  obtained  and  the  legality 
(as  well  as  propriety)  of  its  action  might  be  adjudicated  without  at  the 
same  time  invoking  the  extreme  penalty  of  possible  loss  of  license.  Thus, 
the  Commission  has  set  applications  for  renewal  of  license  for  hearing 
on  matters  such  as  “horse  racing  broadcasts”  otherwise  adjustable  by 
cease  and  desist  procedures.  Community  Broadcasting  Service,  Inc. 
(WWBZ),  12  RR  313.  In  particular  view  of  its  clear  legislative  history, 
it  might  be  questioned,  however,  whether  Section  312(b)  does  not  offer 
the  superior  remedy  in  such  matters. 

VII.  Changes  In  the  Commission's  Procedural  Rules  and  Practices 

A.  The  Commission  in  the  past  year  effected  a  number  of  modifica¬ 
tions  of  its  internal  processes  and  mechanisms. 

1.  Added  Duties  and  Responsibilities  of  the 
Chief  Hearing  Examiner 

The  Commission’s  recent  appointment  of  a  Chief  Hearing  Examiner 
to  fill  a  position  generally  vacant  during  the  past  several  years  has  per¬ 
mitted  the  exercise  of  the  established  administrative  duties  of  that  oflBce 
( Rule  0.82 )  which  are  of  particular  importance  during  the  present  period 
of  substantial  hearing  activity. 

The  Commission  thereafter  augmented  the  status  of  that  position 
by  delegating  to  its  Chief  Examiner  certain  duties  and  responsibilities 
formerly  resident  in  its  Motions  Commissioner  and  Hearing  Examiners, 
so  that  he  might  act  upon 

“(a)  Initial  si)ecifications  of  the  time  and  place  of  hearings  to  be  con¬ 
ducted  by  hearing  examiners  where  not  otherwise  specified  by  the  Commission 
and  excepting  actions  under  authority  delegated  by  Sec.  0.255. 

(b)  Designation  of  the  hearing  examiner  to  preside  at  the  hearing. 

(c)  After  a  case  has  been  designated  for  hearing  and  before  the  hearing 
examiner  has  issued  an  initial  decision,  on  motions,  i>etitions  and  other  plead¬ 
ings  concerning 

(1)  Petitions  to  intervene. 

(2)  Petitions  filed  by  applicant  requesting  that  its  application  or 
the  proceeding  thereon  be  dismissed. 

(3)  Dismissal  of  cease  and  desist  and  revocation  proceedings. 

(4)  Requests  for  leave  to  file  additional  pleadings  provided  for  in 
Sec.  1.730  and  pleadings  in  excess  of  the  length  specified  in  Sec.  1.751. 

(5)  In  the  absence  of  the  hearing  examiner  who  has  been  designated 
to  preside  in  a  proceeding,  to  discharge  the  hearing  examiner’s  functions 
delegated  to  him  under  Sec.  0.231.”  (New  Rule  0.224) 


Recognizing  the  more  effective  administration  sought  by  this  delega¬ 
tion  of  authority  to  the  Chief  Examiner,  it  is  clear  that  it  must  be  admin- 
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istered  so  as  to  protect  and  preserve  the  independence  of  Presiding 
Officers  in  the  matters  before  them. 

2.  Office  of  Opinions  and  Review's  New  Duties 

The  Commission  has  recently  assigned  certain  new  and  additional 
duties  to  its  OflBce  of  Opinions  and  Review.  Section  5(c)  of  the  Act 
explicitly  limits  its  functions  and  duties  to  assisting  the  Commission  as 
follows: 

.  •  by  preparing  a  summary  of  the  evidence”  at  hearing,  and  after  initial 
decision  and  before  oral  argument,  “preparing  ...  a  compilation  of  facts  mate¬ 
rial  to  the  [parties’]  exceptions  and  replies  thereto  .  .  .  and  by  preparing  .  .  . 
without  recommendations  and  in  accordance  with  specific  directions  from  the 
Commission  .  .  .  memoranda,  opinions,  decisions  and  orders.” 

However,  the  Commission  by  minute  entry  detennined  that  the 
Offices  duties  should  hereafter  also  “include  review,  analysis,  and  com¬ 
ment  on  the  factual,  legal,  and  technical  matters  involved”  in  the  excep¬ 
tions  and  replies  to  the  Initial  Decision  ( before  oral  argument ) ,  although 
it  shall  make  no  “recommendations”  thereon  to  the  Commission.  The 
Office  is  also  to  provide  “review,  analysis,  and  comment”  on  interlocutory 
pleadings  in  adjudicatory  matters. 

Substantial  questions  are  raised  to  this  action.  Primary  among  them, 
of  course,  is  that  of  exceeding  the  express  statutory  limitation  f  the  Office 
“shall  perform  no  duties  or  functions  other  .  .  .”],  on  which  basis  Com¬ 
missioner  Hyde  dissented  thereto.  While  Section  5(c)  may  be  imprac¬ 
ticable  or  unrealistic  as  drawn,  no  administrative  action,  irrespective  of 
how  reasonable  or  well-founded,  may  amend  it. 

■  Moreover,  statutory  limitation  aside  for  the  moment,  parties’  rights 
to  oral  argument  upon  exceptions  and  replies  to  Initial  Decision  can  effec¬ 
tively  be  frustrated  by  ex  parte  memoranda  from  the  Office  of  Opinions 
and  Review  available  only  to  the  Commission  which  prior  to  argument 
analyzes  and  comments  upon  such  exceptions.  It  was  precisely  to  avoid 
counsels’  argument  without  knowledge  of  the  staff s  position  and  in  vacuo 
therewith  that  the  duties  of  this  Office  were  so  limited  by  Section  5(c). 
However,  making  such  memoranda  available  to  counsel  for  purposes  of 
argument  would  go  far  to  avoid  this  difficulty. 

Furthermore,  little  practical  distinction  can  be  made  between 
analysis-comment  and  recommendation;  adverse  comments  upon  analysis 
are  no  more  and  no  less  than  recommendations.  If  an  exception  is  stated 
to  be  without  merit,  unsupported  by  the  record  or  contrary  to  precedent, 
there  is  no  need  formally  to  recommend  its  denial.  In  this  way,  as  well, 
counsel  may  find  the  Commission  already  predisposed  concerning  oral 
argument  prior  to  its  being  made.  The  same  is  true  with  respect  to  inter¬ 
locutory  pleadings  before  the  Commission.  In  all  such  instances,  the 
valuable  first  impression  of  a  matter  upon  the  Commission  is  dissipated. 

•  •  •  •  • 

B.  Other  procedural  changes  have  more  directly  affected  applicants 
and  other  parties  before  the  Commission. 
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3.  Time  Allotted  for  Oral  Argument 

Section  1.854(e)  of  Commission  Rules  has  been  amended  to  provide 
for  a  flexible  allotment  of  time  for  oral  argument  before  the  Commission 
depending  on  “the  number  and  complexity  of  the  issues  involved  and 
other  pertinent  factors”  rather  than  the  hard  and  fast  limitation  of  20 
minutes  per  party  previously  applied. 

4.  Length  of  Pleadings 

Limitations  have  been  placed  for  the  first  time  upon  the  length  of 
pleadings  that  may  be  filed  in  certain  matters.  Thus,  pleadings  in  the 
nature  of  an  appeal  from  an  interlocutory  ruUng  by  an  Examiner  and 
similar  matters  may  not  exceed  “15  double-spaced  typewritten  pages  in 
length”  ( Rule  1.751 )  and  briefs  or  memoranda  accompanying  exceptions 
to  Initial  Decisions  not  to  exceed  50  such  pages  (Rule  1.854(c) ). 

5.  Public  Notice  of  Requests  for  Rule  Making 

The  Commission  during  the  past  year  commenced  giving  pubhc 
notice  in  its  regular  manner  concerning  requests  for  rule  making  in  the 
broadcasting  field.  Publication  of  rule  making  requests  as  to  Common 
Carrier  and  Safety  and  Special  Services  matters  is  apparently  to  follow. 
Such  actions  may  well  presage  greater  Commission  attention  in  the  future 
to  the  procedures  of  rule  making  and  bring  valuable  reforms  in  this  area 
long  neglected  by  the  necessary  emphasis  upon  adjudicatory  proceedings 
and  matters.® 

6.  Elimination  of  the  Anti-Straddling  Rule  for 

Television  Applications 

The  Commission  this  past  year  deleted  its  processing  rule  adopted 
simultaneously  with  the  1952  lifting  of  the  “freeze”  (found  in  footnote 
10  to  Rule  1.371)  which  generally  prohibited  a  permittee  or  licensee  on 
one  television  channel  from  filing  an  application  for  another  channel  in 
that  community.  The  extraordinary  situation  which  prompted  adoption 
of  the  rule  (i.e.,  need  for  prompt  TV  development  and  the  heavy  back¬ 
log  of  applications  and  hearing  cases )  being  a  thing  of  the  past,  this  pro¬ 
hibition  against  tying  up  two  TV  channels  has  now  accordingly  been 
deleted. 

VIII.  Litigation  on  Procedural  Matters 

Judicial  review  by  the  U.  S.  Court  of  Appeals  (District  of  Columbia 
Circuit)  of  procedural  matters  before  the  F.C.C.  has  also  continued  at  a 
high  and  significant  level  during  the  past  year.  Much  of  it,  concomitant 
with  the  many  protest  matters  before  the  Commission,  has  been  devoted 
to  the  Court’s  construction  of  Section  309(c).  As  indicated,  the  judicial 
tendency  here  has  been  preservation  of  the  full  measure  of  procedural 


'Since  rule  making  mav  also  vitallv  afPect  parties’  rights  and  liabilities,  if  not 
their  very  existence,  it  is  enually  critical  that  fair,  effective,  and  thorough  procedures 
be  evolved  for  it  as  for  aajudication. 
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relief  which  it  holds  to  be  accorded  by  309(c)  in  contradistinction  to  the 
Commission’s  hmitations  on  309(c)  rights  stemming  from  administrative 
diflBculties  in  its  application. 

1.  Thus,  in  Camden  Radio  Inc.  v.  F.C.C.,  220  F.  ( 2d. )  191,  10  RR 
2072,  an  existing  licensee  was  held  to  have  standing  as  a  party  in  interest 
to  protest  the  grant  of  an  assignment  of  construction  permit  of  another 
station  in  the  same  city  from  whose  operation  economic  injury  would 
result.  The  court  held  improper  the  Commission’s  denial  of  the  protest 
because  injury  stemmed  from  the  creation  of  the  station  rather  than  from 
its  assignment.  Section  310(b)  of  the  Act  requiring  the  Commission  to 
dispose  of  applications  for  transfer  as  if  the  proposed  transferee  were 
applying  for  a  new  station  under  Section  308,  the  protest  procedures  were 
held  to  apply  in  full  to  such  transfers. 

The  Commission’s  construction  of  the  Camden  Radio  decision,  limit¬ 
ing  its  applicability  to  transfer  matters,  has  already  been  adverted  to 
(Par.  II,  6  above). 

2.  In  Greenville  Television  Co.  v.  F.C.C.,  221  F.  (2d)  870,  the  court 
held  appellant  stations  were  parties  in  interest  to  protest  a  modified  CP 
authorizing  a  station  in  a  nearby  city  to  move  to  a  new  and  closer  site 
affording  stronger  signal  strength  over  protestants’  city.  Finding  the 
necessary  economic  injury  (which  the  Commission  held  non-existent^^) 
in  protestants’  allegation  diat  such  new  site  would  cause  loss  of  their  net¬ 
work  affiliations,  the  court  held  immaterial  the  Commission’s  position  that 
the  affiliation  was  the  result  of  private  negotiation  and  not  ordered  by 
it,  since 

“.  .  .  the  economic  injury  that  gives  standing  ...  to  oppose  Commission  action, 
is  seldom  if  ever  a  direct  result  of  Commission  action  .  .  .  [which]  only  creates 
a  situation  in  which  the  new  licensee  may  be  able  to  get  the  revenue  by 
private  negotiation  .  .  .” 

3.  In  Metropolitan  Television  Co.  v.  F.C.C.,  221  F.  (2d)  879,  12 
RR  2001,  the  court  again  reversed  the  Commission  to  hold  a  radio  station 
a  party  in  interest  to  another  AM  grant  at  a  city  330  miles  away  which 
caused  it  economic  injury  by  destructive  interference  within  its  service 
areas  although  outside  of  its  normally  protected  contours.  This  likelihood 
of  economic  injury  was  held  sufficient  for  standing  although  the  Com¬ 
mission,  in  attempting  to  set  up  some  definitive  limitation  on  the  jurisdic¬ 
tional  requirement  of  specificity,  had  held  it  too  “conjectural  and  specula¬ 
tive.”  Alvarado  Broadcasting  Co.,  Inc.  (KOAT),  10  RR  381,  384.  The 
court’s  decision  re-emphasized  the  practical  nature  of  the  inquiry  as  to 
possible  economic  injury,  which,  it  makes  clear,  is  not  to  be  limited  to 
that  recognized  in  the  Commission’s  Rules  respecting  station  contours 
or  grades  of  service. 

**The  Commission’s  subsequent  petition  for  rehearing  was  denied  by  the 
court  on  grounds  of  the  Supreme  Court’s  decision  in  the  Sanders  case. 

“  Sparton  Radiocasting  Co.,  10  RR  1018;  see  Par.  II,  6  above. 
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This  decision  also  settled  the  question  that  a  Commission  order 
denying  protest  is  reviewable  under  Section  402(b)  of  the  Act  and  not 
under  402(a). 

4.  In  a  recent  decision  of  particular  significance,  Clarksburg  Pub- 
lishing  Company  v.  F.C.C.,  F.  (2d),  (decided  June  9,  1955)  the  court 
undertook  inter  alia  a  fairly  exhaustive  review  of  the  Commission’s  pro¬ 
test  and  other  procedures  and  struck  down  a  significant  part  of  the  Com¬ 
mission’s  evolved  processes  for  expediting  the  consideration  and  hearing 
on  protests.  In  the  first  instance,  the  court  held  improper  the  Commis¬ 
sion’s  denial  of  the  protest  by  a  local  newspaper  against  a  T\^  grant  at 
Clarksburg  as  resting  upon  “a  seriously  inadequate  record”  resulting 
from  Commission  treatment  of  the  protest  “as  if  admitted  by  demurrer 
and  [since  it]  limited  tlie  ‘hearing’  to  oral  argument.”  In  this  case,  in 
which  serious  questions  were  raised  respecting  undue  concentration  of 
control—//  not  in  all  cases  of  “unresolved  factual  issues”— a  full  evidentiary 
hearing  must  be  held. 

“The  [Commission’s]  inciuiry  cannot  be  limited  to  the  facts  alleged  in  the 
protest  where  the  Commission  nas  reason  to  believe,  either  from  the  protest 
or  its  own  files,  that  a  full  evidentiary  hearing  may  develop  other  relevant 
information  not  in  the  possession  of  the  protestant.”” 

Here,  too,  practical  considerations  of  economic  injury  were  held 
controlling  rather  than  Commission  Standards  or  grades  of  service.  The 
Commission  was  held  to  have  erred  in  its  evaluation  of  the  substantive 
issue  of  concentration  of  control  of  the  mass  media  of  communications 
by  not  considering  therein  program  service  from  another,  distant  TV  sta¬ 
tion  controlled  by  grantee  which  was  brought  to  Clarksburg  by  means  of 
community  antenna  systems.  Such  consideration,  the  court  ruled,  could 
not  be  avoided  by  the  Commission  merely  because  community  antenna 
service  is  novel,  its  regulatory  status  not  resolved  at  the  Commission,  and 
the  grantee  had  no  interest  in  such  systems. 

The  court’s  decision  also  throws  considerable  doubt  on  the  propriety 
of  the  Commission’s  application  processing  procedures  whereby  “‘quick” 
grants  were  made  of  applications  becoming  unopposed  through  dismissal 
or  merger  of  previously  mutually  exclusive  applications.^®  The  court 
firmly  distinguished  between  the  Commission’s  preliminary  determination 
for  purposes  of  Section  308(b)  that  an  apphcant  was  legally,  financially, 
and  technically  qualified  and  its  separate  conclusion  required  by  Section 
309(a)  that  the  grant  would  serve  the  public  interest.  The  latter  consid¬ 
eration  is  not  to  follow  ipso  facto  from  the  former,  since  the  Commission 
is  not  merely  a  “trafiic  policeman”  as  to  308(b)  qualifications.  Here,  too. 


”  However,  such  information,  if  any,  was  in  the  Commission’s  possession  wh^ 
it  initially  considered  and  granted  the  appUcation.  Furthermore,  the  decision 
appears  to  overlook  relevant  legislative  history  of  Section  309(c)  in  which  revisions 
in  antecedent  legislative  proposals  (S.  1973,  81st  Cong.,  1st  Sess.)  were  made  spe¬ 
cifically  to  provide  for  Commission  demurrer  authority  to  determine  if  the  protest 
stated  a  justifiable  cause  of  action.  (See  Hearings  on  S.  1973.) 

See  this  Committee’s  1954  Report,  pp.  2-6. 
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the  record  was  inadequate  for  proper  final  decision,  as  it  was  respecting 
other  questions,  including  that  of  the  propriety  of  grantee’s  payment  of 
some  $15,000  to  the  dismissing  applicant,  supported  in  the  record  by 
nothing  more  than  an  unsworn  statement  by  its  counsel  that  such  pay¬ 
ments  were  properly  for  no  more  than  “out-of-pocket  expenses,” 

In  any  event,  Clarksburg  s  striking  down  or  casting  of  considerable 
doubt  upon  those  processes  ( demurrer,  oral  argument,  etc. )  whereby  the 
Commission  has  sought  to  limit  protest  procedures  and  to  prevent  their 
use  for  competitive  delaying  tactics,  makes  that  much  stronger  the  neces¬ 
sity  for  statutory  reformation  of  Section  309(c)  to  establish  such  Com¬ 
mission  autliority  which  is  now  pending  before  the  Congress  and  has 
heretofore  been  discussed  in  this  Committee’s  recent  Special  Report. 

5.  Rights  to  hearing  upon  an  apphcation  were  also  zealously  pro¬ 
tected  by  the  court  in  two  other  cases,  Storer  Broadcasting  Company  v. 
F.C.C.,  220  F.  (2d)  204  and  New  York  Municipal  Broadcasting  System 
V.  F.C.C.,  223  F.  (2d)  637,  12  RR  2003. 

In  the  Storer  case  the  court  struck  down  that  part  of  the  Commis¬ 
sion’s  multiple  ownership  rules  providing  an  absolute  limitation  of  five 
television  stations  which  could  be  authorized  to  any  one  licensee  on 
which  basis  Storer  s  application  for  a  sixth  TV  station  had  summarily 
been  dismissed  without  hearing.  It  held  the  Commission  denied  due 
process  in  not  aflFording  the  hearing  required  by  Section  309(b)  to  an 
application  for  an  available  frequency  sought  for  lawful  use,  and  that 
the  Commission  lacked  power  to  predetermine  by  a  binding  rule  adopted 
in  vacuo  that  there  could  never  be  an  instance  in  which  the  public  interest 
could  be  served  by  granting  a  sixth  TV  station  to  any  applicant.  Such 
determination  could  only  be  made  ad  hoc  after  hearing  upon  all  ap¬ 
plicable  and  relevant  facts  and  circumstances.  While  not  all  applications 
required  a  hearing,  the  exceptions  to  the  command  of  Section  309(b), 
( e.g.,  application  by  an  admitted  alien,  or  for  an  unlawful  use  or  purpose, 
F.C.C.  V.  American  Broadcasting  Co.,  347  U.S.  284,  or  for  a  channel  not 
assigned  to  or  available  at  the  community  in  the  Table  of  Television 
Assignments,  Logansport  Broadcasting  Corp.  v.  17.  S.,  210  F.  (2d)  24)^® 
were  held  to  be  of  a  limited  nature  and  not  here  applicable. 

6.  This  requirement  of  hearing  was  carried  even  further  in  City 
of  New  York  Municipal  Broadcasting  System  where  applicant  requested 
both  an  authority  proscribed  by  the  Commission’s  Rules  and  for  waiver 
of  the  Rule  prohibiting  such  grant.  There,  appellant  licensee  sought  to 

“Section  3.636(a)(2)  and  comparable  rules  as  to  AM  and  FM  held  in  appli¬ 
cable  part  that  “The  Commission  however  will  in  any  event  consider  that  there 
would  be  such  a  concentration  of  control  contrary  to  the  public  interest,  convenience, 
or  necessity  ...”  in  ownership  or  interest  in  more  than  five  TV  stations. 

“This  Storer  decision  and  that  subsequent  one  of  the  City  of  New  York 
Municipal  Broadcasting  System  somewhat  obscure  the  basis  of  the  court’s  prior 
determination  respecting  such  TV  applications  for  channels  not  in  the  Table  of 
Assigiunents,  which  appears  to  be  the  only  instance  of  a  contemplated  lawful  and  non- 
frivolous  use  where  an  application  may  summarily  be  rejected  administratively 
without  hearing. 
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operate  a  single  transmitter  with  a  rated  power  of  both  1  kw  and  5  kw 
to  be  used  respectively  for  both  regular  broadcasting  and  for  special  de¬ 
fense  operations,  requiring  waiver  of  Rule  3.41  prohibiting  stations  of  its 
class  from  installing  more  than  1  kw  transmitters.  Without  affording 
either  the  requested  oral  argument  or  hearing,  the  Commission  denied 
the  application  as  not  showing  the  compelling  need  for  waiver  of  Rule 
3.41.  The  court  reversed  on  failure  to  provide  the  hearing  required  by 
Section  309(b),  this  held  not  to  be  one  of  those  limited  exceptions  to 
that  statutory  procedural  commandment. 

This  decision  is  a  striking  demonstration  of  the  current  difference  in 
judicial  and  administrative  attitudes  toward  procedural  requirements.  At¬ 
tuned  to  the  protracted  and  bitter  comparative  television  proceedings, 
with  their  consequent  procedural  disabilities,  the  Commission  seems  to 
contemplate  “hearings”  in  those  terms  and  so  refuses  to  hold  them  in 
dissimilar  instances  such  as  found  in  City  of  New  York  Municipal  Broad¬ 
casting  System.  The  courts,  however,  otherwise  view  procedures  before 
the  Commission  and  indicate  a  more  flexible  attitude  toward  hearings  that 
the  Commission  could  here  well  emulate.  They  apparently  require  that 
a  lawful,  bona  fide  applicant  secure  some  opportunity  beyond  its  bare 
written  application  for  presenting  its  position  to  the  Commission— be  it 
by  oral  argument  or  hearing— whereby  it  may  seek  to  establish  the  public 
interest  considerations  of  its  application.  Viewed  as  a  limitation  on 
agency  power  of  dismissal  on  the  basis  of  an  application  alone.  City  of 
New  York  Municipal  Broadcasting  System  is  another  expression  of  recent 
decisions  in  this  and  other  fields  emphasizing  the  preservation  of  the  right 
to  hearing  as  a  bulwark  against  arbitrary  administrative  action. 

In  Lamb  et  al.  v.  Hyde  et  al.,  223  F.(2d)  646,  12  RR  2016,  the  Court 
of  Appeals  upheld  the  District  Court’s  denial  of  a  preliminary  injunction 
to  Edward  Lamb  against  the  hearing  ordered  by  the  Commission  on  the 
application  for  renewal  of  license  of  Lamb’s  TV  Station  WICU  and  the 
lower  court’s  dismissal  of  his  complaint.  Affirmation  was  on  the  tradi¬ 
tional  ground  of  appellant’s  failure  to  exhaust  administrative  remedies. 

7.  The  Supreme  Court  in  F.C.C.  v.  Allentown  Broadcasting  Corp., 
349  U.S.  358  (decided  June  6,  1955)  has  recently  held  that  the  Court 
of  Appeals  erred  in  reversing  the  Commission’s  decision  respecting 
mutually  exclusive  applications  for  an  AM  station.  Involved  and  sig¬ 
nificant  here  was  the  procedural  question  respecting  the  scope  of  per¬ 
missible  Commission  review  and  revision  of  Examiner  findings  as  to 
evasiveness  and  lack  of  candor  of  certain  witnesses,  the  Commission  hav¬ 
ing  itself  previously  overruled  the  recommendations  of  its  Examiner  on 
this  and  other  matters. 

The  Court  of  Appeals  had  determined  ( by  a  2-1  margin,  222  F.  ( 2d ) 
781,  10  RR  2086)  that  the  Commission  could  not  overrule  its  Examiners 
on  these  matters  “without  a  very  substantial  preponderance  in  the  testi¬ 
mony  as  recorded.  .  .  .”  Holding  this  too  strict  a  standard  for  agency  re¬ 
view  of  an  Examiner’s  findings,  the  Supreme  Court  applied  rather  the 
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test  of  “substantial  evidence  on  the  record  considered  as  a  whole,”  as 
set  forth  in  Universal  Camera  Corp.  v.  Labor  Board,  340  U.S.  470,  493, 
and  the  Administrative  Procedure  Act  (Sec.  8).  On  this  and  other  bases 
it  remanded  the  matter  to  the  Court  of  Appeals  for  its  reconsideration 
thereof. 

While  the  Supreme  Court’s  position  on  this  procedural  question  is 
not  made  explicit,  it  seemingly  adopts  the  Commission’s  view  of  treating 
instant  evidentiary  matter  as  one  in  which  the  essential  testimony  is  of 
record,  totally  reviewable  by  the  administrative  agency,  rather  than  find¬ 
ings  on  demeanor  not  reflected  upon  the  record  with  which  the  Examiner 
may  have  some  special  and  peculiar  knowledge. 

ft  O  4  4 
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Special  Report  of  the  Committee  on  Com¬ 
munications,  Section  of  Administrative 
Law,  American  Bar  Association 

ON:  S.  1648  and  H.R.  5614  (  84th  Cong.,  1st  Sess.  1955)  to  amend  Sec¬ 
tion  309(c)  of  the  Communications  Act  of  1934,  as  amended,  in 
regard  to  protests  of  grants  of  instruments  of  authorization  with¬ 
out  hearing. 

I.  History  of  S.  1648  and  H.R.  5614 

1.  The  Commission  in  a  recent  letter  to  the  Vice-President  (F.C.C.- 
15677),  and  for  the  reasons  set  forth  therein,  recommended  certain 
amendments  to  Section  309(c)  (protest  procedures)  of  the  Communica¬ 
tions  Act.  The  Commission’s  proposed  redraft  of  Section  309(c)  which 
effectuated  the  said  changes  was  incorporated  as  the  text  of  S.  1648  and 
H.R.  5614  here  under  consideration. 

li.  Summary  of  This  Report 

2.  Briefly  stated,  the  position  of  this  report  is  that  amendatory  re¬ 
form  of  Section  309(c)  is  urgently  required;  that  the  amendments  pro¬ 
posed  thereto  by  the  Commission  should  be  adopted  in  toto  with  the 
exception  of  one  revision  necessary  for  purposes  of  clarification;  that, 
however,  the  Commission’s  proposals  do  not  go  suflBciently  far  in  ac¬ 
complishing  the  necessary  reforms,  so  that  certain  other  amendments 
herein  recommended  should  be  adopted  for  their  achievement;  and  that 
Section  309(c)  receive  continuing  close  observation  in  the  future  to  insure 
that  its  application  be  and  remain  in  the  public  interest. 

III.  Background  of  Need  for  Revision  of  Section  309(c) 

3.  The  protest  provisions  of  Section  309(c)  of  the  Communications 
Act  reflected  long-felt  need  for  and  long-sought  procedural  reform  of 
that  organic  Act.  This  statutory  provision  was  designed  to  afford  ad¬ 
versely  affected  parties  an  administrative  review  of  Commission  grants 
prior  to  extended  litigation  thereon  and  prior  to  the  fait  accompli  of  con¬ 
struction  under  the  challenged  grant  while  practicable  rehef  from  as¬ 
serted  improper  action  was  still  available.  It  did  so  by  commanding 
fairly  immediate  Commission  action  on  the  protest  and  upon  grant  of  the 
protest,  by  requiring  preservation  of  the  status  quo  through  mandatory 
stay  of  the  authorization  pending  hearing  on  and  determination  of  the 
protest.  By  and  large,  it  is  safely  asserted  that  the  basic  objectives  of 
3()9(c)  remain  compelling  today  and  that,  in  the  absence  of  countervail¬ 
ing  considerations,  they  dictate  retention  of  this  procedural  remedy. 
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4.  At  the  same  time  it  is  universally  recognized  that  procedural 
abuses  and  infirmities  unknown  and  unanticipated  at  its  enactment  have 
attended  the  three-year  application  of  Section  309(c).  These  flaws  have 
resulted  from  many  and  diverse  factors.  Thus,  the  fairly  liberal  interpre¬ 
tation  of  “parties  in  interest”  by  Commission  and  courts  alike,  giving 
standing  on  a  slight  showing  of  economic  injury,  has  been  a  main  factor. 
This,  together  with  the  mandatory  stay  and  the  absence  of  any  effective 
limitations  upon  the  scope  of  protest  hearing,  has  resulted  in  the  Section’s 
use  primarily  as  a  competitive  device  for  delaying  purposes  by  existing 
interests  against  new  services.  Unfortunately,  lengthy  delays  in  establish¬ 
ment  of  such  new  services— already  found  to  be  in  the  public  interest— 
has  been  the  consequence.  The  309(c)  requirement  for  an  expedited 
protest  hearing— obviously  aimed  at  avoiding  these  delays— has  resulted 
in  nothing  more  than  the  hearing  initially  being  set  on  15  days’  instead 
of  30  days’  notice;  it  has  been  totally  ineffective  in  preventing  such  abuse 
and  misuse  of  the  protest  procedures. 

5.  If  Section  309(c)  is  to  be  retained  (and  responsible  and  per¬ 
suasive  arguments  have  been  made  for  its  complete  extinction^),  these 
procedural  disabilities  now  infecting  it  must  be  severely  reduced,  if  not 
eliminated.  Ways  and  means  must  be  developed  to  achieve  the  two-fold 
objective  of  retaining  the  admitted  benefits  of  the  protest  rule  in  balance 
with  reasonable  and  fair  procedures  for  its  effectuation.  Without  dis¬ 
pute,  there  is  no  room  in  the  critical  broadcasting  field  for  the  demon¬ 
strated  harsh  and  inequitable  procedural  consequences  of  Section  309(c) 
that  have  too  often  benefited  only  the  private  interest  at  the  expense  of 
the  public. 

IV.  Comments  on  the  Commission's  Recommended  Amendments 

Contained  in  S.  1648 

6.  The  recommended  amendments  of  the  Commission  set  forth  in 
S.  1648  take  a  necessary  step  toward  procedural  reform  of  309(c).  S.  1648 
retains  the  essence  and  basic  purposes  of  the  protest  procedure  by  main¬ 
taining  the  right  of  adversely  affected  parties  to  prior  administrative  re¬ 
view  of  their  challenge  to  the  authorization.  At  the  same  time  it  incor¬ 
porates  three  basic  reforms,  all  intended  to  limit  the  scope  of  the  protest 
procedure  and  to  further  expedite  it,  in  the  aim  of  discouraging  non-bona 
fide  protests  filed  merely  for  dilatory,  competitive  purposes.  These  three 
reforms  are,  respectively,  as  follows: 

a.  Providing  the  Commission  with  a  “demurrer”  power  to  dismiss 
a  protest  as  “insufficient  in  law”  even  if  the  asserted  facts  be  presumed 
to  be  proved.  This  power  would  be  utihzed  to  deny  groundless  protests 
at  the  threshold,  to  make  unnecessary  the  holding  of  an  evidentiary  hear¬ 
ing  that  would  ultimately  be  meaningless.  While  the  Commission  already 

*  See  the  Separate  Views  of  Commissioner  Doerfer  re  recommended  legislation 
affecting  309(c). 
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appears  to  possess  such  power  under  present  309(c),  and  has  in  fact 
exercised  it,  a  clarifying  amendment  to  this  effect  appears  advisable. 

b.  Providing  the  Commission  with  authority  to  redraft  issues  urged 
by  protestant  in  accordance  with  and  to  bring  them  closer  in  line  with  the 
facts  and  substantive  matters  set  forth  in  the  protest.  Here,  too,  such 
power  would  tend  to  expedite  by  confining  any  protest  hearing  within 
the  reasonable  bounds  of  the  facts  and  matters  alleged  by  protestant. 
The  Commission  should  clearly  be  removed  from  the  strait-jacket  ( albeit 
in  part  of  its  own  making^ )  purportedly  binding  it  to  specify  self-serving 
issues  urged  by  protestants  on  the  broadest,  most  inclusive,  and  factually 
unrelated  bases.  Here,  too,  the  Commission  seems  already  to  hold  this 
power  but  clarification  thereof  may  be  beneficial. 

However,  revision  of  that  portion  of  S.  1648  purportedly  incorporat¬ 
ing  such  Commission  authority  (i.e.,  page  2,  lines  18-19  and  21-^)  is 
necessary  to  remove  unfortunately  misleading  and  ambiguous  language 
that  might  well  require  unanticipated  and  harmful  future  construction  of 
309(c).  Briefly,  S.  1648  fails  to  make  the  necessary,  clear  distinction  be¬ 
tween  issues  revised  by  the  Commission  (referred  to  as  “further  issues 
as  it  may  prescribe”),  and  those  issues  “adopted”  by  the  Commission.  It 
refers  also  (page  2,  lines  22-24)  to  a  seemingly  third  and  unrelated  cate¬ 
gory  of  issue,  i.e.,  those  “specified  by  the  Commission  upon  its  own  initia¬ 
tive.”  Such  ambiguity  might  well  result  in  a  construction  over-dignifying 
issues  redrafted  oy  the  Commission,  raising  them  to  equal  status  with 
issues  “specifically  adopted”  by  it,  a  different  specie  entirely,  and  conse¬ 
quently  shifting  to  applicant  on  such  revised  issues  the  burdens  of  going 
forward  and  of  proof  that  accompany  issues  “adopted”  by  the  Commis¬ 
sion. 

Recommended  language  to  accomplish  the  necessary  rewording  of 
S.  1648  is  set  forth  in  Section  8  herein. 

c.  Providing  the  Commission  with  discretionary  stay  authority  in 
place  of  the  present  mandatory  stay  requirement.  The  discretionary  stay 
authority  recommended  by  the  Commission  seems,  at  this  stage  of  309(c) 
development,  a  reasonable  compromise  between  those  opposite  positions 
calling  for  preservation  of  the  mandatory  stay  in  its  existing  form  and 
those  urging  the  total  abandonment  of  any  stay  upon  protest.  It  recog¬ 
nizes  alike  and  seeks  to  make  provision  for  the  merits  as  well  as  the  dis¬ 
advantages  of  any  maintenance  of  the  status  quo  pending  hearing  upon 
the  protest.  At  the  same  time,  the  provision  is  clearly  one  of  limited 
discretion;  it  permits  only  some  slight  relaxation  of  the  inflexible  com¬ 
pulsion  of  mandatory  stay  that  operated  irrespective  of  facts  and  cir¬ 
cumstances^,  and  it  enables  the  Commission  to  refuse  a  stay  in  extra¬ 
ordinary  instances  in  which,  for  reasons  of  need  for  service,  equities 

’Much  of  the  present  difficulties  with  309(c)  might  well  have  been  averted 
by  early,  sound,  and  far-sighted  Commission  construction  of  it. 

*  Except,  of  course,  with  respect  to  the  maintenance  or  conduct  of  an  existing 
service  as  now  provided  in  Section  309(c). 
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between  the  parties  and  the  hke,  it  would  be  contrary  to  the  pubhc 
interest.  Such  result  is  effectuated  by  language  carefully  providing  for 
mandatory  stay  “unless  the  Commission  affirmatively”  and  specifically 
finds  otherwise.  This  language  would  expressly  negative  the  exercise 
of  an  unrestricted  administrative  discretion  without  tangible  criteria  for 
its  application  that  has  often  in  the  past  resulted  in  complaints  of  arbi¬ 
trary  and  inconsistent  agency  decisions. 

V.  Further  Recommended  Amendment  of  Section  309(c) 

7.  S.  1648  as  it  now  stands,  it  is  submitted,  does  not  go  far  enough 
in  reformation  of  present  Section  3()9(c)  to  minimize,  if  not  ehminate, 
the  unsalutary  effects  of  delay  in  establishing  a  new  service  already  found 
to  be  in  the  pubhc  interest  and  in  expeditiously  resolving  the  issues  raised 
by  protest.  Whether  the  authorization  is  stayed,  as  will  be  the  ordinary 
case  under  a  revised  3()9(c),  or  whether  it  remain  in  effect,  every  reason 
exists  for  reasonably  limiting  the  scope  of  the  protest  procedure  and 
expediting  it  in  all  feasible  ways.  Such  limitation  and  expedition  are 
thoroughly  in  accord  with  the  fundamental  objectives  and  intention  of 
Section  3()9(c),  as  well  as  with  sound  administrative  practice  concerning 
this  special  procedural  remedy. 

8.  To  accomplish  such  objectives,  it  is  recommended  that  Section 
3()9(c)  be  further  amended  as  follows: 

“(c)  When  any  instrument  of  authorizatimi  is  granted  by  the  Commission 
without  a  hearing  as  provided  in  subsection  (a)  hereof,  such  grant  shall 
remain  subject  to  protest  as  hereinafter  provided  for  a  period  of  thirty  days. 
During  such  thirty-day  period  any  party  in  interest  may  file  a  protest  imder 
oath  directed  to  such  grant  and  request  a  hearing  on  said  protest  to  the  appli¬ 
cation  so  granted.  Any  protest  so  filed  shall  be  served  on  the  grantee,  shall 
contain  such  allegations  of  fact  as  will  show  the  protestant  to  be  a  party  in 
interest,  and  shaU  include  a  complete  and  particularized  statement  of  facts 
which  protestant  relies  upon  and  expects  to  prove  as  showing  that  the  grant 
was  improperly  made  or  would  otherwise  not  be  in  the  public  interest.  The 
Commission  shall,  within  thirty  days  of  the  filing  of  the  protest,  render  a 
decision  making  findings  as  to  the  sufficiency  of  the  protest  in  meeting  the 
above  requirements:  and,  where  it  so  finds,  shall  designate  the  protest  for  hear¬ 
ing  upon  issues  relating  to  all  facts  specified  in  the  protest  as  grounds  for 
setting  aside  the  grant,  except  with  respect  to  such  matters  as  to  which  the 
Commission  finds,  after  oral  argument  by  the  parties  thereon,  and  for  reasons 
set  forth  in  the  decision,  that,  even  if  the  facts  alleged  were  to  be  proven,  no 
grounds  for  setting  aside  the  grant  are  presented.  The  Commission  may  in 
such  decision  redraft  the  issues  urged  protestant  in  accordance  with  the 
facts  or  substantive  matters  alleged  in  the  protest,  may  also  specify  in  such 
decision  that  the  protest  be  set  for  hearing  upon  such  further  issues  as  it  may 
prescribe,  as  well  as  whether  it  is  adopting  as  its  own  any  of  the  issues  resulting 
from  die  facts  specified  in  the  protest.  In  any  hearing  subsequently  held  upon 
such  protest  issues  specified  by  the  Commission  upon  its  own  initiative  or 
adopt^  by  it  shall  be  tried  in  the  same  manner  provided  in  subsection  (b) 
hereof,  but  with  respect  to  issues  resulting  from  facts  set  forth  in  the  protest 
and  not  adopted  or  specified  by  the  Comrnission  on  its  own  initiative,  both  the 
burden  of  proceeding  with  the  introduction  of  evidence  and  the  burden  of 
such  proof  shall  be  upon  protestant,  whose  proof  shall  be  limited  to  the  mate¬ 
rial  and  relevant  facts  set  forth  in  the  protest.  The  hearing  and  determination 
of  cases  arising  under  this  subsection  shall  be  expedited  by  the  Commission 
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during  all  stages  of  the  hearing  process  and  shall  be  set  for  as  early  a  hearing 
or  oral  argument,  as  the  case  may  be,  as  is  reasonably  feasible  for  the  Commis¬ 
sion.  Pending  hearing  and  decision  the  effective  date  of  the  Commission’s 
action  to  whicJi  protest  is  made  shall  be  postponed  to  the  effective  date  of  the 
Commission’s  decision  after  hearing,  unless  the  authorization  involved  is 
necessary  to  the  maintenance  or  conduct  of  an  existing  service,  or  unless  the 
Commission  affirmatively  finds  for  reasons  set  forth  in  the  decision  that  the 
public  interest  requires  thiit  the  grant  remain  in  effect,  in  which  event  the 
Commission  shall  authorize  the  applicant  to  utilize  the  facilities  or  authoriza¬ 
tion  in  question  pending  the  Commission’s  decision  after  hearing.”  (Italics 
to  emphasize  new  or  amended  provisions  discussed  hereinbelow. ) 

9.  It  is  believed  that  the  above-proposed  revision  of  309(c)  is  the 
most  effective  means  of  accomplishing  the  aforesaid  two-fold  objective 
(i.e.,  preserving  benefits  of  309(c)  as  well  as  achieving  its  procedural 
reform)  for  the  following  reasons: 

a.  It  incorporates  the  intent  and  express  language  of  the  Commis¬ 
sion’s  recommended  amendments  and  in  every  instance  save  one,  in  which 
proposed  language  is  clarified  to  expressly  provide  for  the  Commission’s 
authority  to  revise  the  issues. 

b.  It  limits  the  scope  of  the  protest  hearing,  reduces  the  coercive 
effects  of  any  stay  and  expedites  the  protest  hearing  in  a  variety  of  ways. 
Principally,  it  does  so  by  providing  that  any  hearing  held  shall  be  “upon 
the  protest”  rather  than  upon  the  challenged  “authorization”  or  on  the 
“application”  which  the  Commission  has  already  found  to  be  in  the  pub¬ 
lic  interest.  Such  provision  for  hearing  “on  the  protest”  makes  clearer 
the  unusual  and  limited  nature  of  this  remedy  and  expresses  conceptually 
the  burden  otherwise  put  upon  protestant  in  309(c)  of  proving  Us  case 
challenging  the  authorization.'*  The  protest,  and  not  the  already  granted 
but  stayed  authorization,  is  to  be  heard. 

c.  It  provides  for  an  oral  argument  before  the  Commission  upon 
its  consideration  by  demurrer  of  any  protest.  This  would  accord  with  the 
recent  decision  of  the  United  States  Court  of  Appeals  (App.,  D.C.)  in 
City  of  New  York  Municipal  Broadcasting  System  (Case  No,  12465,  de¬ 
cided  May  5,  1955)  that  an  appUcant  is  entitled  to  such  presentation  by 
hearing  or  oral  argument,  on  its  application,  the  spirit  and  purport  of 
which  is  properly  applicable  to  Commission  consideration  of  and  ruling 
upon  protests. 

d.  Its  requirement  that  the  Commission  expedite  a  protest  during 
all  stages  of  the  hearing  process,  and  accordingly  hear  the  protest  as  soon 
as  reasonably  feasible  provides  real  substance  and  “teeth”  to  the  present 
general  requirement  of  expedition.  'The  limiting  factor  on  an  early  hear¬ 
ing  would  be  the  convenience  and  protection  of  the  Commission  and  its 

*The  Commission  has  heretofore  recognized  the  special  limited  nature  of 
protest  hearings;  thus,  in  Cherry  6-  Webb  Broadcasting  Company,  overruling  Pro¬ 
testant’s  objection  to  its  limiting  the  Examiner’s  Initial  Decision  to  findings  of  fact, 
the  Commission  expressly  stated  that  “It  must  be  emphasized  that  the  hearing  rights 
to  be  safeguarded  to  the  parties  in  this  proceeding  are  not  those  inherent  in  a  com¬ 
parative  proceeding  but  are  those  stemming  from  the  Commission’s  action  under  the 
Section  309(c)  protest  proceeding.”  (10  RR  181,  185.) 
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processes  rather  than  the  needs  of  protestant  whose  presentation  would 
in  any  event  be  limited  to  the  facts  of  his  protest  and  for  which  he  should 
reasonably  be  prepared.  Moreover,  the  provision  is  intended  to  stimu¬ 
late  such  other  procedural  reforms  in  the  interests  of  expedition  as  the 
Commission  may  find  to  be  consistent  with  fair  and  orderly  process,  ac¬ 
cord  with  the  special  nature  of  the  protest  proceeding,  and  be  in  the 
pubhc  interest.  Thus,  the  Commission  should,  upon  enactment  of  this 
provision,  review  its  rules  governing  hearings  and  upon  reconsideration 
thereof  may  well  establish  a  different  and  shorter  time  table  for  filing 
findings,  exceptions,  replies,  etc.,  for  protest  hearings  than  provided  for 
comparative  proceedings  or  full  hearings  on  original  applications. 

e.  It  requires  that  the  protest  include  a  complete  statement  of  the 
facts  relied  upon  to  challenge  the  grant  and  expected  to  be  proved,  and 
thereafter  limits  any  hearing  on  said  protest  (where  issues  are  not  spe¬ 
cifically  adopted  by  the  Commission)  to  proof  of  such  asserted  material 
and  relevant  facts.  Here  is  perhaps  the  most  effective  means  for  limiting 
the  scope  of  the  protest  hearing  and  minimizing  the  hannful  delays 
occasioned  by  a  stay  or  the  requirements  of  a  protest  hearing. 

(1)  Otherwise,  under  present  and  proposed  Section  309(c)  as  con¬ 
strued  by  the  Commission,  protestant  who  merely  demonstrates  standing 
to  protest,  and  alleges  certain  matters  substantively  attacking  the  grant, 
is  tnereafter  at  hearing  on  the  protest  perfectly  free  to  abandon  its  protest 
allegations  of  fact  and  matters  at  issue  and  unrestrainedly  able  to  seek  to 
develop  wholly  new  facts  designed  to  show  for  any  new  reason  whatever 
that  the  grant  was  not  in  the  public  interest.  The  protest  thus  serves  as 
a  mere  foot  in  a  door  that  is  swung  wide  open  at  hearing.  Delay  is 
recognizedly  to  protestant’s  private  competitive  advantage  and  since  its 
counsel  undoubtedly  possesses  the  inventiveness  characteristic  of  prac¬ 
titioners  in  this  field,  the  hearing  in  this  way  can  be  made  to  stretch  an 
undue,  if  not  interminable,  period.  Also  in  this  way,  the  inherent  slow¬ 
ness  of  the  administrative  process  (requiring  testimony,  depositions,  find¬ 
ing,  decisions,  arguments,  etc. )  can  be  even  further  retarded.  Permitting 
protestants  at  hearing  to  embark  on  “fishing  expeditions”  for  a  substan¬ 
tive  case,  309(c)  encourages  the  filing  of  sham  protests  merely  for  com¬ 
petitive  purposes  of  delay.  Particularly  is  this  true  in  the  absence  of  any 
practically  effective  reprisal  (such  as  filing  bonds  or  payment  of  costs, 
etc. )  for  the  filing  of  groundless  protests.  Even  for  protests  bor»a  fide  in 
origin,  however,  the  price  paid  for  such  delays,  both  in  the  public’s 
interest  in  a  new  service  and  permittees’  interest  in  expeditious  determi¬ 
nation  of  the  issue  raised,  is  excessive. 

(2)  The  Commission  in  exercising  its  recommended  power  of  de¬ 
murrer  to  the  protest  would  limit  protestant  to  the  facts  asserted  therein 
and  rule  upon  the  legal  suflBciency  of  such  facts.  No  reason  exists  why  the 
subsequent  hearing  on  the  protest,  assuming  such  legal  sufficiency  (and 
denial  of  the  demurrer),  should  not  likewise  be  limited  to  proof  of  the 
facts  asserted  therein. 
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(3)  Not  only  is  there  presently  need  for  such  recommended  re¬ 
visions,  but  the  legislative  and  administrative  history  of  309(c)  make 
clear  that  these  provisions  (i.e.,  requiring  a  complete  statement  of  facts 
in  the  protest  and  hmiting  the  hearing  to  proof  of  such  facts)  were 
essential  parts  of  the  protest  procedure  from  its  very  inception.  They  are 
then  not  newly  derived  provisions  but  rather  original  and  natural  restric¬ 
tions  upon  the  protest  hearing  in  response  to  the  early  recognized  need 
for  its  limitation  and  expedition.  Present  309(c)  could  have  been  so 
construed;  irrespective  thereof,  309(c)  should  now  be  modified  to  ex¬ 
pressly  so  provide. 

(4)  Present  309(c)  stems  from  and  is  “substantially  a  redraft  of 
certain  regulations  which  were  adopted  by  the  Federal  Radio  Commis¬ 
sion  .  .  .  and  which  were  continued  in  effect  by  the  present  Commission 
for  a  period  of  time  after  its  organization  [until]  repealed  effective 
August  1,  1939.”  So  stated  the  Federal  Communications  Bar  Association 
comments  to  H.R.  5497  (  77th  Cong.,  2nd  Sess.)'*  drafted  and  sponsored 
by  it,  which  was  the  original  statutory  proposal  for  a  protest  procedure. 
This  proposal  evolved  successively,  and  in  substantially  similar  form, 
through  legislation  in  subsequent  Congresses  until  enacted  in  1952.“ 
The  antecedent  Federal  Radio  Commission  Rule  45  and  its  counterpart 
Federal  Communications  Rule  105.21  both  expressly  provided  that  the 
verified  protest  should  contain  “.  .  .  2.  A  terse  yet  complete  statement  of 
facts  which  protestant  expects  to  prove  upon  the  hearing.  .  .  .”  (emphasis 
added).  And  the  Rules  of  both  the  F.R.C.  and  F.C.C.  (Rule  104.4)  pro¬ 
vided  that  upon  protest  the  application  involved  “will  be  set  for  hearing 
in  the  same  manner  in  which  other  applications  are  set  for  hearing.”  It 
seems  to  have  been  the  slight  and  seemingly  not  so  intended  change  of 
language  in  present  309(c)  respecting  issues  adopted  by  the  Commission 
(i.e.,  that  they  “shall  be  tried  in  the  same  manner  provided  in  subsec¬ 
tion  (b)  hereof”)  that  unwarrantedly  led  to  the  Commission’s  construc¬ 
tion  for  a  wide-open  and  unlimited  protest  hearing  which  so  compellingly 
recpiires  correction  now. 

*  Louis  G.  Caldwell’s  comments  on  H.R.  5497  also  stated  that  its  protest 
procedure  was  “almost  exactly  the  same  phraseology"  as  found  in  the  earlier  F.R.C. 
and  F.C.C.  Rules. 

*  Briefly  stated,  the  respective  protest  provisions  of  H.R.  5497  and  subsequent 
S.  814  (78th  Cong..  1st  Sess.)  were  substantially  identical  (e.g.,  the  Commission’s 
comments  on  the  former  were  expressly  made  applicable  en  toto  to  the  latter. 
Hearings  on  S.  814,  at  p.  9);  later  S.  1333  (80th  Cong.,  1st  Sess.)  added  the  re¬ 
quirements  that  protestant  bear  the  burdens  of  proof  and  proceeding  with  the 
introduction  of  evidence  and  that  the  protest  hearing  be  expedited;  the  following 
S.  1973  (^81st  Cong.,  1st  Sess. )  and  its  almost  identical  successor  S.  658  (  82nd  Cong., 
1st  Sess.)  dropped  the  formerly-included  definition  of  persons  “adversely  affect^’* 
by  a  grant  without  hearing  and  added  requirements  that  protestant  state  facts  with 
particmarity  and  that  the  Commission  find  whether  the  protest  met  “the  foregoing 
requirements”  in  order  to  provide  for  Commission  demurrer  to  determine  if  the 
protest  stated  a  justifiable  cause  of  action,  and  finally  S.  658  (  82nd  Cong.,  Ist  Sess.) 
the  so-called  McFarland  Act  amendments  containing  what  is  now  Section  309(c). 
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VI.  Future  Application  of  Revised  Section  309(c) 

Continuing  close  observation  should  be  given  the  future  application 
of  a  revised  309(c)  to  insure  that  its  benefits  are  not  achieved  at  an  undue 
cost  and  that  its  future  retention  in  balance  remains  affirmatively  in  the 
public  interest.  Should  it  prove  impossible  by  such  reforms  as  here  sug¬ 
gested  to  eliminate  the  adverse  eflFects  of  the  stay  and  its  maintenance  of 
the  status  quo,  the  need  for  discarding  this  provision,  and  with  it  the  en¬ 
tire  protest  procedure  of  309(c),  may  have  to  be  faced. 

VII.  Conclusions  and  Recommendations 

(1)  Section  309(c)  should  be  retained,  but  only  in  conjunction  with 
procedural  reforms  to  eliminate  abuses  and  misuses  in  the  protest  hearing 
process. 

( 2 )  The  Commission’s  recommendations  for  revising  Section  309  ( c ) 
should  be  enacted;  this  includes  its  proposals  for  a  discretionary  stay, 
as  well  as  the  clarifications  it  seeks  for  its  power  of  demurrer  and  to  re¬ 
draft  protest  issues  should  be  adopted,  the  latter  however  first  requiring 
clarification. 

(3)  The  protest  procedures  should  be  limited  and  expedited  to 
eliminate  the  delays  in  hearing  and  disposing  of  protests. 

(4)  Any  hearing  should  be  “on  the  protest”  which  should  be  re¬ 
quired  to  set  forth  all  of  the  facts  on  which  it  intends  to  rely  and  the  hear¬ 
ing  should  generally  be  limited  to  proof  of  those  material  and  relevant 
facts. 

(5)  Oral  argument  should  be  granted  by  the  Commission  upon  its 
consideration  by  demurrer  of  any  protest. 

(6)  Close  observation  should  be  given  the  future  application  of 
Section  309(c)  to  insure  its  continued  operation  in  the  public  interest. 

Respectfully  submitted, 

Arthur  W.  Scharfeld,  Chairman 
Committee  on  Communications 
Administrative  Law  Section 
American  Bar  Association 

May  12,  1955 
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Supplemental  Statement  to  Special  Report 

of  the  Committee  on  Communications 
Section  of  Administrative  Law 
Re:  S.  1648  and  H.R.  5614  to  Amend 
Section  309(c)  of  the  Communications 
Act  of  1934 

This  statement  is  intended  to  supplement  the  Special  Report  of  the 
Committee  of  Communications  dated  May  12,  1955,  by  providing  a  his¬ 
torical  background  of  309(c)  protest  procedures,  the  legislative  revision 
of  which  was  the  subject  of  said  Special  Report. 

Section  309(c)  in  its  present  form^  was  enacted  into  law  as  part  of 
a  comprehensive  revision  of  Commission  procedures,  both  its  internal 
structure  and  its  administrative  and  appellate  processes,  contained  in 
Pub.  L.  No.  554  (  82d  Cong.)  effective  July  16,  1952,  66  Stat.  715,  known 
colloquially  as  the  McFarland  Act  Amendments  of  1952.  This  Act  was 
“the  end  product  of  more  than  a  decade  of  congressional  investigations, 
studies,  hearings,  and  reports  by  committees  in  both  Houses  of  Con¬ 
gress,”-  including  a  total  of  45  days  of  hearing  comprising  3700  pages  of 
testimony  by  over  145  witnesses.  The  amendments  were  unanimously 
supported  by  every  broadcast  interest  which  testified,  and  a  majority  of 
them  by  the  F.C.C.  itself.  309(c)  protest  procedures  were  and  had  al¬ 
ways  been  a  prime  component  of  such  procedural  reforms.*'^ 

Section  309(c)  provided  “a  method  whereby  any  person,  who  has 
the  right  to  challenge  the  legality  or  propriety  of  such  a  grant  by  appeal 
from  the  Commission’s  decision,  can  make  this  complaint  first  before  the 
Commission— a  guaranty  which  the  present  law  does  not  contain”  and  the 
need  for  which  “has  been  clearly  demonstrated  by  experience.”^  These 
long-sought  procedures  thus  afforded  an  opportunity  for  adversely  af- 


‘  With  the  sole  exception  of  the  time  limitation  within  which  the  Commission 
is  required  to  act  upon  protests,  originally  15  but  now  30  days  pursuant  to  a  1954 
statutoiy  revision. 

Senate  Report  on  Communications  Act  Amendments,  1952  (S.  658),  con¬ 
tained  in  1  Pike  &  Fischer  Radio  Regulation  (RR)  10:271.  S.  658  was  identical  to 
two  prior  bills,  S.  1973  and  H.R.  4251,  passed  unanimously  by  the  Senate  in  1949 
and  1950,  respectively. 

*  L^slative  proposals  for  a  protest  procedure  had  initiated  as  early  as  1940 
(H.R.  5497,  77th  Cong.),  as  drafted  and  sponsored  by  the  Federal  Communications 
Bar,  and  had  evolved  with  only  minor  modification  through  a  series  of  successive 
legislative  proposals  to  present  309(c).  These  statutory  provisions  were  intended  to 
replace  a  similar  administrative  protest  procedure  adopted  by  the  Federal  Radio 
Commission  in  1931  and  continued  in  effect  by  it  and  its  successor  Communications 
Commission  until  mid- 1939. 

‘Senate  Report,  supra.  Sec.  8. 
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fected  parties  in  interest  ( as  defined  in  prior  judicial  decisions )  to  obtain 
administrative  review  of  Commission  grants  before  extended  litigation 
thereon,  and  while  practicable  relief  from  the  challenged  grant  was  still 
possible,  namely,  before  actual  construction  of  the  facilities  in  question. 

It  became  clear,  however,  rather  soon  after  its  enactment  that  309(c) 
was  particularly  susceptible  of  abuse  and  was  being  used  for  selfish,  self- 
aggrandizement  by  competitors  of  the  forthcoming  service  to  delay  its 
estabhshment.  Responsible  critics  have  urged  its  use  has  been  “primarily” 
for  such  purposes.®  The  recommended  revisions  of  309(c)  were  intended 
“to  obviate  the  use  of  the  new  procedure  as  a  [delaying]  device,”*^  by 
limiting  and  expediting  the  protest  hearing,  while  retaining  the  basic 
objectives  and  essential  justice  of  these  procedures.  (See  also  Sec.  Ill 
of  the  Special  Report.) 

Recent  judicial  developments  (even  since  the  preparation  of  the 
Special  Report)  make  even  clearer  the  need  for  legislative  reformation 
of  309(c).  The  U.  S.  Court  of  Appeals  (D.C.)  has  in  Clarksburg  Pub¬ 
lishing  Company  v.  F.C.C.,  F.  (2d)  ,12  RR  2024  (decided  June 

9,  1955)  struck  down  as  improper  the  Commission’s  use  in  that  case 
of  the  demurrer  procedure  and  oral  argument  on  protest  in  place  of  a 
full  evidentiary  hearing  (the  very  processes  used  by  the  Commission  to 
limit  and  expedite  protests)  and  cast  considerable  doubt  as  to  the  pro¬ 
priety  of  such  processes  with  any  protest,  certainly  one  in  which  “there 
are  unresolved  factual  issues.”  (See  also  Sec.  IV  (a)  and  (b)  of  the 
Special  Report. )  As  a  result  of  the  Clarksburg  decision,  legislation  of  an 
enabling  rather  than  a  clarifying  nature  is  required  to  authorize  Commis¬ 
sion  use  of  those  recommended  processes,  so  as  to  prevent  private,  com¬ 
petitive  abuse  of  the  protest  procedures. 

June  14,  1955 

*  Commissioner  Doerfer  in  his  Separate  Views  to  the  recommwided  revisions 
of  Section  309(c). 

‘  Commission’s  letter  to  the  Vice-President  re  recommended  revisions. 
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Stipulation  of  Facts  in  Administrative  Pro¬ 
ceedings — A  Word  from  Judge  Cooley 

That  the  problem  of  obtaining  stipulations  of  facts  in  administrative 
proceedings  is  not  a  new  one  is  shown  by  the  following  letter  ^  which 
Hon.  Thomas  M.  Cooley,  first  chairman  of  the  Interstate  Commerce  Com¬ 
mission,  addressed  to  A.  D.  Keyes,  Esq.,  a  lawyer  in  Faribault,  Minnesota, 
almost  seventy  years  ago: 


Ann  Arbor,  August  16,  1887 

Dear  Sir:  Your  letter  of  the  4th  instant  to  the  secretary  of  the  Inter¬ 
state  Commerce  Commission  is  before  me.  You  are  doubtless  right  in 
your  opinion  that  it  would  be  desirable  to  hear  the  case  of  the  Boards  of 
Trade  Union  against  the  Chicago,  Milwaukee  and  St.  Paul  Railroad  Com¬ 
pany  in  the  territory  where  it  arises.  And  I  can  see  that  there  must  be  a 
great  deal  of  testimony  in  the  case.  But  I  desire  at  this  early  day  to 
impress  upon  counsel  mis  fact:  That  if  we  are  to  be  able  to  hear  at  all 
the  cases  brought  before  us,  we  must  have  the  cooperation  of  counsel 
in  saving  time.  We  have  cases  now  assigned  for  hearing  which,  if  heard 
on  testimony  taken  in  the  ordinary  way,  might  well  occupy  us  for  six 
months,  and  these  to  be  followed  by  numerous  others  already  crowding 
along.  In  nearly  every  case,  however,  the  major  portion  of  the  facts  are 
not  in  dispute  at  all,  and  as  to  all  such  facts  we  are  compelled  to  insist 
that  counsel  shall  stipulate  them  in  advance.  We  have  had  more  difficulty 
with  this  matter  than  with  any  other,  counsel  holding  themselves  aloof 
from  each  other,  not  trying  to  agree,  or  not  half  trying,  and  then  coming 
forward  expecting  to  take  time  indefinitely  in  making  proof  of  facts  which 
are  really  not  contested.  If  we  had  an  indefinite  amount  of  time  at  our 
disposal  they  might  be  indulged,  but  as  the  case  actually  is,  unnecessary 
inclulgence  to  some  is  equivalent  to  denial  of  right  to  others  awaiting  a 
hearing. 

In  the  Boards  of  Trade  Union  case  the  facts  must  be  largely  matters 
of  public  notoriety,  and  it  would  be  altogether  wrong  to  calculate  upon 
taking  up  time  to  prove  them  by  oral  evidence.  An  agreement  upon  them 
should  be  all  ready  before  we  take  up  the  case.  Of  course  it  would  not  be 
expected  parties  should  agree  upon  the  consequences  flowing  from  the 
facts,  but  even  as  to  these  it  is  not  generally  necessary  to  go  into  proof 
as  in  a  suit  at  law,  for  the  Commission  will  apply  its  own  judgment  where 
all  that  is  requisite  is  an  application  of  ordinary  common  sense,  and  will 


*  First  Ann.Rep.  of  I.C.C.,  Appx.  C,  p.  126  (1887),  cited  in  Hosmer,  Some 
Notes  on  a  Perennial  Procedural  Proolem,  5  I.C.C.  IVactitioners  Joxumal  275  (1938) 
and  in  Schilz,  New  Techniques  for  Exp^ting  Hearings  in  F.C.C.  Proceedings,  55 
Col.L.  Rev.  830  (1955). 


194  Journal  of  the  Federal  Communications  Bar  Association 

not  require  or  expect  that  evidence  be  adduced  to  show  that  usual  results 
have  followed. 

With  this  letter  before  you  I  suggest  that  if  you  have  charge  of  the 
case  for  the  complainant  you  proceed  as  speedily  as  possible  to  put  the 
facts  as  you  understand  them,  and  so  far  as  you  think  they  are  indis¬ 
putable,  in  writing,  and  make  with  the  counsel  for  the  railroad  company 
a  diligent  effort  to  bring  within  the  smallest  possible  compass  the  neces¬ 
sity  for  oral  evidence.  You  can  show  this  letter  to  him,  and  you  can  both 
understand  that  the  Commission  insists  that  this  matter  be  entered  upon 
in  a  spirit  of  mutual  accommodation  as  a  necessity  of  the  public  service. 
Hitherto  we  have  found  counsel  ready  to  act  in  this  spirit  in  most  cases, 
and  in  the  exceptional  cases  nothing  has  been  gained  for  anybody  but 
annoyance. 

Very  respectfully  yours 

T.M.  Cooley 
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Recent  Court  and  Agency  Decisions* 

Anti-Trust  Laws— Unit  Rates— Broadcasting  Media-Newspaper  Rela¬ 
tionship  (Syracuse  Broadcasting  Corporation  v.  Newhouse,  et  al./ 
12  RR  2073  (U.S.  District  Court,  Northern  District  of  New  York, 
Aug.  18,  1955)). 

Syracuse  Broadcasting  Corporation,  licensee  of  Station  WNDR, 
Syracuse,  New  York,  brought  a  civil  anti-trust  action  against  Samuel  I. 
Newhouse  individually,  the  Herald  and  Post  Standard  Companies,  which 
publish  the  only  two  Syracuse  newspapers,  and  Central  New  York 
Broadcasting  Corporation,  licensee  of  WSYR,  WSYR-FM,  and  WSYR-TV, 
Syracuse.  Mr.  Newhouse  controlled  all  of  the  corporate  defendants 
through  stock  ownership.  WNDR  charged  that  the  defendants  con¬ 
spired  and  combined  to  unreasonably  restrain  and  to  monopolize  inter¬ 
state  commerce  in  advertising,  dissemination  of  news,  and  nationally- 
advertised  products.  In  addition,  WNDR  charged  that  defendants 
discriminated  against  WNDR  to  lessen  competition  in  advertising  and 
news  dissemination  and  intended  to  create  a  monopoly,  which  would 

"  Jerome  H.  Heckman  is  editor  of  this  department. 
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destroy  WNDR  and  prevent  it  from  competing  with  defendants.  WNDR 
further  charged  that  the  acquisition  of  all  the  stock  of  one  newspaper 
by  the  other  substantively  lessened  competition  and  tended  to  create  a 
monopoly  in  the  dissemination  of  news  and  advertising  and  that  WNDR 
had  sustained  substantial  damages  thereby.  To  support  its  charges, 
WNDR  alleged  that  it  was  getting  an  unfavorable  press  from  the 
Newhouse  papers;  that  advertisers  were  being  coerced  by  being  refused 
space  in  the  papers  unless  they  used  the  broadcast  facilities;  and  that 
the  papers  utilized  a  unit  rate  for  national  advertisers.  WNDR  sought 
triple  damages. 

The  court  ruled,  on  a  motion  to  dismiss  and  for  summary  judgment 
by  the  defendants,  that  three  of  WNDR’s  charges  should  be  dismissed 
for  failure  to  state  a  cause  of  action  under  the  anti-trust  laws.  On  the 
fourth  charge  (coercion  of  advertisers  to  use  both  media),  it  was  found 
that  there  was  no  basis  in  fact  for  the  allegation  and  that  WNDR  could 
not  support  the  allegation  by  competent  evidence. 

Aside  from  the  holding,  which  was  based  in  large  part  on  the 
particular  facts  in  this  case,  the  opinion  of  the  court,  written  by  Judge 
Brennan,  contains  some  very  interesting  dicta.  Thus,  the  court  stated 
that  it  was  of  the  view  that  broadcasters  are  not  in  direct  competition 
with  newspapers  because  the  type  of  news  and  advertising  carried  by 
the  two  respective  media  are  essentially  difFerent.  The  opinion  went  on 
to  make  the  general  observation  that  newspapers  and  broadcast  facilities 
generally  complement  each  other  and,  through  joint  ownership  and 
co-operation  of  effort,  they  can  each  more  fully  serve  their  listening  or 
reading  public.  In  answer  to  the  charge  that  the  Newhouse  papers  had 
not  given  WNDR  favorable  publicity,  the  court  simply  stated  that  it 
would  not  undertake  to  fashion  editorial  or  news  policy. 

In  connection  with  the  unit  rate  question,  it  was  held  that  under  the 
rationale  of  the  Supreme  Court’s  decision  in  the  Times-Ficatjune  case,  the 
unit  rate  for  national  advertisers  does  not  violate  the  anti-trust  laws. 
On  the  other  hand.  Judge  Brennan  indicated  that  if  it  had  been  proven 
that  advertisers  were  coerced  into  advertising  over  the  radio  stations  as 
a  prerequisite  to  placing  newspaper  advertising,  and  if  it  were  shown 
that  this  was  an  established  pattern  of  conduct  or  policy,  there  might 
well  be  a  violation  of  the  anti-trust  laws. 

It  is  expected  that  WNDR  will  appeal  this  decision. 

Courts— Jurisdiction— "Doing  Business"  (Bentley  v.  Westinghouse 
Electric  Corp.,  et  ol.,  130  F.Supp.  925,  12  RR  2005  (U.S.  Dist.  Ct., 
M.D.,  Alabama,  1955)). 

In  finding  CBS  subject  to  process  in  a  libel  action,  a  Federal  Court 
in  Alabama  relies  on  the  following  facts  in  holding  that  the  network  is 
“doing  business”  in  the  State:  (1)  CBS  broadcasts  are  received  constantly 
and  continuously  in  Alabama,  (2)  CBS  has  many  affiliation  contracts 
with  Alabama  stations,  (3)  affiliated  stations  had  facilities  available  for 
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network  broadcasts  or  telecasts,  (4)  CBS  received  substantial  sums  from 
advertisers  for  broadcasts  received  in  Alabama  and  paid  portions  of  these 
sums  to  local  affiliates,  and  (5)  the  network  had  leased  wire  hne  facilities 
for  use  in  the  state. 

Labor  Relations— Determination  of  Bargaining  Unit  (American 
Broadcasting  Company,  A  Division  of  American  Broadcasting-Para¬ 
mount  Theatres,  Inc.,  114  N.L.R.B.  No.  2  (September  2,  1 955)). 

This  proceeding  arose  under  Section  9  of  the  National  Labor  Rela¬ 
tions  Act,  as  amended,  upon  petition  for  the  determination  of  an  appro¬ 
priate  bargaining  unit  by  the  National  Labor  Relations  Board. 

A  contract  had  been  negotiated  between  the  employer  and  the 
National  Association  of  Broadcast  Employees  and  Technicians,  affiliated 
with  the  C.I.O.  By  the  terms  of  the  contract,  ratification  by  the  mem¬ 
bers  of  the  union  was  necessary  to  perfect  a  binding  agreement.  The 
parties  had  entered  into  the  agreement  on  March  28,  1955,  and  it  was 
ratified  by  the  union  members  on  April  7,  1955.  During  the  interim 
period  another  labor  organization,  affiliated  with  the  A.F.  of  L.  filed  a 
petition  with  the  Board  under  Section  9(c)  of  the  Act  seeking  an  investi¬ 
gation  by  the  Board  and  an  election  so  that  it  might  be  appointed 
bargaining  representative  of  the  employees  in  question. 

It  was  the  contention  of  the  C.I.O.  organization  that  any  investigation 
by  the  Board  was  improper  because  of  the  contract  existing  between  it 
and  the  employer.  However,  the  Board  pointed  out  in  its  decision  that 
validity  of  the  subject  contract  was  dependent  upon  ratification,  which 
had  not  occurred  at  the  time  the  petition  was  filed  by  the  rival  organiza¬ 
tion.  “Where  a  contract  contemplates  ratification,  the  relationship  be¬ 
tween  the  parties  cannot  be  deemed  stabilized  until  ratification  occurs. 
Accordingly,  we  find  the  contract  no  bar  to  a  present  determination  of 
representatives.”  The  Board  found  the  employees  an  appropriate  unit 
for  bargaining  purposes  and  directed  an  election  to  be  held. 

Labor  Relations— Determination  of  Bargaining  Unit  (Notional  Broad¬ 
casting  Company,  Inc.,  114  N.L.R.B.  No.  1  (September  3,  1955)). 

A  petition  was  filed  under  Section  9(c)  of  the  National  Labor  Rela¬ 
tions  Act,  as  amended,  requesting  the  National  Labor  Relations  Board 
to  direct  an  election  to  determine  the  appropriate  bargaining  repre¬ 
sentative  for  motion  picture  film  editors  of  NBC  in  the  Los  Angeles  area. 
This  petition  was  filed  by  a  labor  organization  associated  with  the  A.F. 
of  L.  It  was  resisted  by  a  rival  C.I.O.  organization  on  the  grounds  that 
the  unit  was  inappropriate  under  Section  9(b)  of  the  Act,  and  was  in 
reality  a  portion  of  a  nationwide  unit. 

To  support  its  position  of  the  inappropriateness  of  the  bargaining 
unit,  the  C.I.O.  organization  introduced  a  so-called  “master”  agreement 
with  the  employer  which  included  the  subject  employees.  Evidence  was 
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produced  to  show  that  bargaining  for  all  employees  included  in  the 
master  agreement  had  been  done  on  a  nationwide  basis,  and  thus  it  was 
contended  that  it  would  be  inappropriate  to  allow  an  election  to  deter¬ 
mine  the  bargaining  representative  of  the  film  editors  apart  from  the 
entire  group. 

The  Board  made  a  careful  examination  of  the  “master”  agreement 
and  concluded  by  the  terms  of  that  agreement  that  the  separate  identity 
of  the  groups  bargained  for  had  been  preserved.  The  terminology  of 
the  agreement  in  its  consideration  of  “each  bargaining  unit”  did  not  have 
the  effect  of  merging  the  various  groups  represented  for  bargaining 
purposes.  An  election  was  decreed  to  determine  the  bargaining  repre¬ 
sentative  of  the  film  editors  as  a  unit. 

Libel— Defamation  by  Broadcast  Political  Speech  (Charles  Parker 
Co.  V.  Silver  City  Crystal  Co.,  12  RR  2057  (Conn.  Sup.  Ct.  of  Errors, 
August  1,  1955)). 

During  a  political  campaign,  the  individual  defendant  made  false 
statements  regarding  the  financial  condition  of  plaintiff  s  business  in  a 
radio  speech.  The  speech  was  read  from  a  manuscript  submitted  before¬ 
hand  to  the  radio  station.  It  was  conceded  by  the  plaintiff  that  the 
speech  was  delivered  without  malice,  and  that  no  special  damages  were 
suffered.  At  the  outset,  the  court  ruled  that  the  case  was  to  be  decided 
by  the  laws  of  libel  since  the  speaker  read  from  a  prepared  manuscript. 
Then  it  was  noted  that  the  defendants  were  shielded  by  the  qualified 
privilege  which  surrounds  speechmaking  during  an  election  campaign. 
The  plaintiff  contended  an  abuse  of  this  privilege  on  the  ground  that 
defendant’s  statements  were  not  “fair  comment”  even  though  made  in 
good  faith.  The  court  answered  this  contention  by  stating  that  the 
privilege  extends  even  to  misstatements  of  facts  which  have  a  reasonable 
and  proper  relation  to  the  issue,  if  made  in  good  faith  and  without 
malice.  Since  no  bad  faith  was  alleged  and  it  was  found  that  the  facts 
uttered  in  the  speech  had  a  reasonable  relation  to  the  political  campaign, 
the  court,  applying  the  rules  set  forth,  held  for  defendants. 

Libel— Freedom  From  Judicial  Review  of  Acts  of  Executive  Does  Not 
Preclude  Public  Criticism  (O'Neal  v.  Cowles  Magazines,  Inc.,  24  L.W. 
2041  (U.S.  App.  D.C.,  July  14,  1955)). 

The  basis  for  the  libel  action  were  certain  comments  in  defendant’s 
periodical  regarding  the  acts  of  a  former  Congressman  in  requesting  the 
commutation  of  sentence  of  a  criminal.  'The  plaintiff  contended,  inter 
alia,  that  since  a  commutation  by  the  Executive  Department  could  not 
be  judicially  reviewed,  adverse  public  comment  on  the  reasons  for  a 
commutation  were  per  se  defamatory.  'The  court  held  that  even  though 
this  act  of  the  Executive  is  above  judicial  review,  those  who  are  instru¬ 
mental  in  procuring  such  acts  are  not  above  public  comment.  'The  court 
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pointed  out  that  if  the  Executive  and  Congress  were  “removed  from 
public  scrutiny”  merely  because  out  of  the  jurisdiction  of  the  courts,  “our 
free  society  would  be  at  an  end.”  Furthermore,  the  court  found  there 
was  no  authority  to  sustain  the  claim  by  the  former  Congressman  of  a 
right  to  immunity  from  comment  under  the  principle  of  lese  majeste. 
It  was  noted,  however,  that  an  abuse  of  the  right  to  public  comment 
amounting  to  libel  would,  of  course,  give  a  valid  cause  of  action  subject 
to  the  defense  of  truth. 


Licenses— Modification— Hearing  Required  Before  Commission  Can 
Deny  Bona  Fide  Request  for  Waiver  of  Rules  (City  of  New  York 
Municipal  Broadcasting  System  v.  F.C.C.,  223  F.  (2d)  637,  12  RR 
2003  (U.S.  App.  D.C.,  1955)). 

Relying  heavily  on  its  decision  in  Storer  Broadcasting  Co.  v.  Federal 
Communicatiotis  Commission,  the  Court  of  Appeals  has  held  that  the 
Commission  must  grant  an  applicant  a  hearing  before  denying  an  appli¬ 
cation  for  modification  of  license  which,  if  granted,  would  permit  an 
installation  not  in  accordance  with  the  Rules.  The  appellant,  which  was 
already  licensed  to  operate  a  Class  II,  1  kw  station,  and  also  a  transmitter 
at  5  kw  power  in  civil  defense  emergencies  under  the  CONELRAD  pro¬ 
gram,  applied  for  authority  to  install  a  single  transmitter  having  a  rated 
power  of  both  5  kw  and  1  kw.  “Such  a  transmitter  could  be  used,  at  dif¬ 
ferent  times,  for  standard  broadcast  as  well  as  CONELRAD  operations 
by  merely  throwing  a  switch.” 

Since  an  authorization  to  permit  this  installation  would  contravene 
§  3.41  of  the  Commission’s  Rules,  appellant  had  accompanied  its  applica¬ 
tion  with  a  request  for  waiver  of  the  Rules.  The  Commission  denied  the 
request  and  dismissed  the  application. 

In  reversing,  the  court  ruled  that  the  Commission  erred  in  failing 
to  designate  the  matter  for  hearing  since  the  request  was  not  frivolous 
and  the  case  did  not  fall  within  the  “limited  nature”  or  class  of  cases  ( as 
outlined  in  Storer)  where  denial  of  an  application  can  be  ordered  without 
a  hearing. 

A  Petition  for  Certiorari  in  Storer  is  pending  before  the  Supreme 
Court  and  the  Commission  relied  heavily  on  the  instant  case  in  the  Peti¬ 
tion  in  an  effort  to  convince  the  Supreme  Court  to  review  Storer  because 
of  its  far-reaching  effect  on  the  Commission’s  rule-making  power. 


Licensing— Section  307(b)— Substantial  Evidence  Rule  (Allentown 
Broadcasting  Corp.  v.  F.C.C.,  349  U.S.  358,  12  RR  2019  (1955)). 

Reversing  a  Court  of  Appeals  decision  written  by  Judge  Bazelon 
with  Judge  Prettyman  dissenting,  the  Supreme  Court  in  a  seven-to-one 
decision  has  affirmed  the  Federal  Communications  Commission’s  power 
to  award  an  AM  grant  to  one  of  two  mutually  exclusive  applicants  for 
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different  communities  solely  on  the  basis  of  the  greater  need  for  a  new 
station  of  one  community  so  long  as  both  applicants  are  basically  quali¬ 
fied.  The  Court  of  Appeals  had  ruled  that,  before  the  Commission  could 
prefer  one  applicant  over  the  other  on  the  ground  that  the  former  would 
be  serving  a  community  with  a  greater  need  for  the  service,  it  had  to  find 
that  both  the  needs  of  the  two  communities  and  the  applicants’  ability 
to  serve  these  needs  were  approximately  equal.  The  Supreme  Court 
rules  that  the  Commission  need  not  compare  the  ability  of  the  applicants 
to  serve  if  both  are  basically  qualified  and  one  community  needs  an  ad¬ 
ditional  service  to  provide  “choice  of  local  service”  whereas  the  other 
does  not. 

The  Supreme  Court  also  overrules  the  Court  of  Appeals’  conclusion 
that  the  Commission  had  erred  in  overruling  its  Hearing  Examiner  on 
certain  findings  apparently  based  on  observation  of  witnesses’  demeanor. 
The  Court  of  Appeals  had  ruled  that  findings  of  this  nature  are  not  to 
be  overruled  by  an  agency  without  a  “very  substantial  preponderance  in 
the  testimony  as  recorded.”  The  Supreme  Court  held  that  this  statement 
went  too  far  in  that  it  appeared  to  adopt  for  Examiners  the  “clearly 
erroneous”  rule  of  the  Federal  Rules  of  Civil  Procedure.  In  substance, 
the  Supreme  Court  decrees  that  the  Commission  has  power  to  review 
the  entire  record  and  overrule  any  finding  or  conclusion  reached  bv  the 
Examiner  so  long  as  there  is  substantial  evidence  to  support  the  Com¬ 
mission’s  position. 

Lotteries— Statute  Authorizing  Radio  and  TV  Lottery  Unconstitutional 
(State  V.  Laven,  270  Wis.  524,  12  RR  2063  (1955)). 

The  Wisconsin  Supreme  Court  here  invalidates  a  State  statute  ex¬ 
empting  radio  and  television  lotteries  from  the  general  ban  against  lot¬ 
teries  (Wisconsin  Statute  Section  348.01(2)).  The  court  found  that  the 
particular  game  in  this  case,  which  was  played  via  radio  and  television, 
fulfilled  the  essential  elements  of  a  lottery,  and  this  was  conceded  by  the 
sponsors  who  relied  on  the  Statute  as  a  defense.  The  court  held  that  the 
Statute  relied  upon  contravened  the  Wisconsin  Constitution,  which  stated 
unequivocally  that:  “The  legislature  shall  never  authorize  any  lottery, 
.  .  .  .”  Hence,  the  court  declared,  the  sponsor  was  relying  on  an  invalid 
authorization  which  the  legislature  was  prohibited  from  giving  by  the 
State  Constitution. 

Lotteries— Consideration  (Clark  v.  State  of  Alabama,  12  RR  2067, 
40  So.  (2d)  312  (Alabama  Sup.  Ct.,  April  28,  1955)). 

In  denying  certiorari  here,  the  court  held  that  the  “game”  as  con¬ 
ducted  in  this  instance  was  insufficient  to  support  a  finding  of  its  being 
a  lottery.  'The  facts  indicate  that  passersby  or  visitors  to  the  defendant’s 
store  had  merely  to  write  their  names  on  slips  of  paper  provided  by  the 
defendant  in  a  conspicuous  location,  to  be  entitled  to  a  prize  if  their  name 
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were  withdrawn  from  the  “barrel.”  The  only  consideration  which  passed 
to  the  defendant  was  the  advertising  of  defendant’s  store.  The  scheme 
was  designed  to  obtain  more  viewers  for  the  television  program  on  which 
the  drawing  occurred.  The  court  held  that  the  “game”  was  not  a  lottery 
because  there  was  no  pecuniary  consideration  moving  directly  to  the 
operator.  It  was  indicated  that,  if  the  scheme  had  been  designed  to  get 
people  into  the  store,  or  to  directly  stimulate  sales,  the  question  may  have 
been  answered  differently. 

Lotteries— Radio  "Give-Away"  Show  as  Lottery  (Opinion  of  the 
Attorney  General  of  Florida,  12  RR  2070  (September  9,  1954)). 

A  radio  broadcasting  “bingo”  program  constitutes  a  lottery  where 
those  desiring  to  participate  must  obtain  an  entry  blank  from  a  sponsor 
or  prepare  his  own  “reasonable  facsimile”  and  send  a  copy  to  the  radio 
station.  The  element  of  consideration  is  found  in  the  time  and  effort  ex¬ 
pended  in  going  to  the  sponsor’s  place  of  business  together  with  the  bene¬ 
fits  that  flow  to  the  businesses  of  the  sponsors,  as  well  as  in  the  fact  that 
the  participants  must  put  their  names  and  addresses  on  the  duplicate 
entry  blanks  mailed  to  the  radio  station.  If  the  person  who  filled  in  the 
required  numbers  on  his  card  and  telephoned  the  radio  station  were  re¬ 
quired  to  answer  correctly  a  question  or  questions,  the  scheme  would  not 
be  a  lottery  if  the  questions  required  skill  and  judgment  to  answer  them. 
The  element  of  consideration  would  not  be  eliminated  by  requiring  con¬ 
testants  to  obtain  entry  blanks  only  from  the  radio  station  or  a  daily 
newspaper. 

Practice  and  Procedure— Comparative  Hearing— Change  of  Circum¬ 
stances  While  Appeal  from  Commission's  Decision  Pending  in  Court 
(Fleming,  et  al  v.  F.C.C.,  12  RR  2043  (U.S.  App.  D.C.,  June  13,  1955)). 

A  unanimous  Court  of  Appeals,  enunciating  its  equity  jurisdiction 
to  remand  without  reversal,  here  sends  a  case  back  to  the  Commission  so 
that  it  can  reopen  the  record  and  determine  the  effect  of  the  death  of  a 
partner  in  one  applicant  on  the  outcome  of  the  proceeding.  In  the  com¬ 
parative  case  before  the  Commission,  a  grant  was  awarded  to  Radio  Fort 
Wayne,  Inc.,  and  the  competing  application  of  James  R.  Fleming  and 
Paul  V.  McNutt,  d/b  as  Anthony  Wayne  Broadcasting  was  denied. 

Anthony  Wayne  appealed  challenging  the  Commission’s  power  to 
award  the  grant  to  the  otherwise  inferior  apphcant  because  of  a  finding 
that  Messrs.  Fleming  and  McNutt  had,  in  connection  with  their  interests 
in  a  newspaper,  acquiesced  “in  certain  advertising  practices”  ( joint  news¬ 
paper  rates)  deemed  by  the  Commission  to  be  “contraw  to  the  public 
interest.”  The  Commission  held  that  this  acquiescence  reflected  adversely 
on  the  applicant’s  character  qualifications  and  that  this  factor  outweighed 
other  superiorities  in  mihtating  against  Anthony  Wayne. 

Prior  to  argument  of  the  case  before  the  court,  Mr.  McNutt  died. 
As  a  result  of  this  occurrence,  the  court  here  decides  to  remand  the  case 
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to  the  Commission  “with  directions  to  reopen  the  record  to  the  extent 
necessary  to  determine  the  effect  of  Mr.  McNutt’s  death  and  with  author¬ 
ity  to  revise  its  decision.  .  .  .”  The  court  holds  that  it  has  equity  power 
to  remand  without  reversal  where,  “even  without  fault  of  the  agency, 
the  state  of  the  record  may  preclude  a  ‘just  result.’  ” 

Practice  and  Procedure— Multiple  Applications  (Jefferson  Amuse¬ 
ment  Company,  Inc.  v.  F.C.C.,  12  RR  2078  (U.S.  App.  D.C.,  September 
8,  1955)). 

Relying  on  the  well-known  principle  that  procedural  doubts  should 
be  resolved  in  favor  of  the  disposition  of  cases  on  their  merits,  rather  than 
by  default,  the  Court  of  Appeals  reverses  a  Federal  Communications 
Commission  interpretation  of  the  Commission’s  Rules  whereby  a  “suc¬ 
cessor”  application  was  dismissed  under  the  provisions  of  §  1.363(a)  of 
the  Rules.  The  case  arose  when  Jefferson  Amusement  Company  filed  an 
application  for  Channel  4  in  Port  Arthur,  Texas,  on  November  24,  1952. 
At  the  time  this  application  was  filed,  three  other  applications  for  this 
channel,  including  one  by  Lufkin  Amusement  Company,  were  pending 
before  the  Commission. 

The  Lufkin  application  had  been  pending  since  1948,  but  on  Decem¬ 
ber  5,  1952,  ten  days  before  the  necessary  comparative  hearing  for  Chan¬ 
nel  4  was  scheduled  to  start,  Lufkin  requested  that  its  application  be 
dismissed  without  prejudice.  The  Motions  Commissioner  held  that 
“good  cause”  had  not  been  shown  for  the  dismissal  and,  hence,  a  dis¬ 
missal  with  prejudice  was  ordered  on  December  16,  1952. 

On  petition  by  Port  Arthur  College  and  Smith  Radio  Company,  the 
other  two  applicants  in  the  case,  the  ([Commission  suspended  proceedings 
in  the  comparative  hearing  pending  a  determination  of  the  relationship 
between  Lufkin  and  Jefferson.  Finding  that  there  was  substantial  identity 
of  interest  between  Lufkin  and  Jefferson,  the  Commission  concluded  that 
Jefferson  had  filed  its  application  “on  behalf  of  or  for  the  benefit  of” 
Lufkin  within  the  meaning  of  §  1.363(a)  and  that,  therefore,  the  Jeffer¬ 
son  application  should  be  dismissed  since,  under  the  interpretation  of 
§  1.3^(a)  adopted  by  the  Commission,  an  applicant  whose  application 
is  dismissed  with  prejudice  could  not,  within  the  ensuing  twelve  months, 
refile  to  provide  the  same  service. 

On  appeal  from  the  Commission’s  ruling  by  Jefferson,  the  court  holds 
that  the  Commission’s  dismissal  of  Lufkin’s  application  with  prejudice 
was  not  the  type  of  dismissal  which  could  preclude  consideration  of  an¬ 
other  application  in  which  Lufkin  was  the  real  party  in  interest.  Section 
1.363(a)  states  that  it  will  apply  where  an  application  is  dismissed  with 
prejudice  after  hearing  or  default.  It  was  completely  clear  that  no  hear¬ 
ing  was  held  before  the  Lufkin  application  was  dismissed,  so  the  only 
question  left  was  whether  it  had  defaulted.  To  reach  its  conclusion,  the 
court  takes  the  view  that  Lufkin’s  failure  to  appeal  from  the  Commission’s 
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dismissal  of  its  application  with  prejudice  was  not  a  “default”  but  was 
more  in  the  nature  of  a  voluntary  non-suit  and  that  JeflFerson  had  the  right 
to  rely  on  Lufkin’s  ability  to  step  aside  in  its  favor,  despite  the  Commis¬ 
sion’s  decision  to  dismiss  the  Lufkin  application  with,  ratlier  than  without, 
prejudice.  In  sum,  the  court  conclucles  that  since  §  1.363(a)  does  not 
specifically  state  that  it  applies  where  an  application  is  dismissed  with 
prejudice  unless  the  dismissal  occurs  after  a  hearing,  or  a  default  in  the 
generally  accepted  legal  sense  (e.g.  where  there  is  a  failure  to  appear 
at  a  proceeding),  the  Commission  may  not  apply  it  where  one  applicant, 
seeking  to  step  aside  for  another,  simply  moves  for  dismissal  without 
prejudice.  The  net  effect  of  this  holding  is  probably  that  the  Commis¬ 
sion  may  not  dismiss  an  application  with  prejudice  when  dismissal  with¬ 
out  prejudice  is  requested.  At  least  it  would  appear  that  dismissal  with 
prejudice  under  such  circumstances  is  a  useless  act  insofar  as  §  1.363(a) 
is  concerned. 

Practice  and  Procedure— Protests— Assignment  of  Construction  Per¬ 
mit  (Camden  Radio,  Inc.  v.  Federal  Communications  Commission, 
220  F.  (2d)  191,  10  RR  2075a  (U.S.  App.  D.C.,  1955)). 

Reaffirming  its  earlier  decision  on  a  petition  for  rehearing  filed  by 
the  Federal  Communications  Commission,  the  Court  of  Appeals  makes 
it  quite  clear  that,  in  its  view,  a  radio  station  operating  in  the  same  town 
where  either  a  new  license  or  an  assignment  of  an  existing  license  is 
sought  is  a  proper  party  in  interest  within  the  meaning  of  Section  3()9(c) 
of  the  Communications  Act  and  may  successfully  protest  a  grant  without 
a  hearing  of  either  a  new  permit  or  an  assignment  of  license. 

Judge  Miller  sums  up  the  court’s  rationale  in  denying  the  Petition 
for  Rehearing  as  follows:  “In  our  opinion  handed  down  July  15,  1954, 
we  held  that,  when  the  Commission  has  approved  without  a  hearing  the 
assignment  of  a  construction  permit,  the  licensee  of  an  existing  station 
shows  himself  to  be  a  party  in  interest,  entitled  under  Section  309(c)  of 
the  Act  to  protest  and  be  heard,  when  he  alleges  he  will  suffer  economic 
injury  from  the  operation  of  the  new  station.”  [Emphasis  supplied.]  It 
will  be  recalled  that  the  Commission’s  major  contention  was  Aat  a  com¬ 
peting  station  could  not  protest  an  assignment  of  license  unless  it  could 
demonstrate  that  it  would  be  adversely  affected  by  the  assignment  itself 
as  distinguished  from  the  competitive  “injury”  already  being  experienced 
due  to  the  existence  of  a  competing  station. 

An  interesting  and  most  important  aftermath  to  the  court’s  decision 
occurred  on  remand  to  the  Commission.  Faced  with  a  Commission  order 
designating  his  application  for  hearing  (in  accordance  with  the  court 
ruling)  and  ordering  him  to  cease  operations  pending  the  outcome  of 
the  hearing,  D.  R.  James  (the  intervenor  in  court  as  the  grantee  of  the 
protested  authorization)  filed  a  Motion  for  Stay  of  the  Commission’s 
directive  insofar  as  it  ordered  a  cessation  of  broadcasting.  James  con¬ 
tended  that  his  station  was  a  “continuing  service”  within  the  meaning 
of  Section  3()9(c)  and  that,  therefore,  it  should  be  permitted  to  remain 
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on  the  air  while  the  protest  hearing  was  held.  The  Commission  took 
the  position  that  James  could  not  be  permitted  to  continue  broadcasting 
during  the  pendency  of  the  protest  proceedings  since  his  station  was  not 
on  the  air  when  the  protest  was  originally  filed. 

The  court  denied  James’  Motion  for  Stay  of  the  Commission’s  order. 

Practice  and  Procedure— Protests— Modification  of  Construction 
Permit  (Greenville  Television  Company  v.  F.C.C.,  221  F.  (2d)  870/ 
11  RR  2087  (U.S.  App.  D.C./  1955)). 

Following  its  almost  instinctive  abhorrence  of  hearing  denials,  the 
Court  of  Appeals  in  this  case  reverses  the  Commission’s  decision  denying 
the  protests  of  two  competing  television  stations  to  a  grant  without  hear¬ 
ing  of  an  application  for  modification  of  construction  permit  filed  by 
intervenor  Spartan  Radiocasting  Company.  In  their  protests,  the  two 
objecting  television  licensees  alleged  that  they  would  suffer  economic 
injury  as  a  result  of  Spartan’s  modification  since  the  grant  permitted 
Spartan  to  occupy  a  new  site  25  miles  closer  to  the  two  protestants’ 
stations. 

In  denying  these  protests  on  the  ground  that  the  pleadings  contained 
no  allegations  of  fact  showing  the  protestants  to  be  “parties  in  interest,” 
the  Commission  reUed  on  a  finding  that  “the  protests  made  no  showing 
that  any  economic  injury  would  result  from  the  Spartan  modification 
which  would  not  have  resulted  from  the  original,  and  unprotested,  con¬ 
struction  permit.”  The  court  reversed  this  holding  on  the  facts  in  the 
case  with  Judge  Edgerton’s  opinion  for  the  unanimous  bench  stating: 
“We  need  not  decide  whether  the  Commission  was  right  in  requiring 
such  a  showing  [citing  for  comparison  Camden  Radio,  Inc.  v.  Federal 
Communications  Commission,  reported  supra],  for  we  think  appellants 
made  such  showings.” 

In  so  doing,  the  court  pointed  out  that  both  protestants  had  alleged 
that  the  change  permitted  by  the  modification  grant  would  lead  to  a  (I^BS 
afiBliation  for  Spartan  to  their  mutual  detriment,  and  that  this  fact  was 
not  denied  by  Spartan. 

The  case  was  remanded  with  instructions  to  the  Commission  to  grant 
the  protests  and  designate  the  Spartan  application  for  a  full  hearing. 

Practice  and  Procedure— Protests— Modification  of  License  (Metro¬ 
politan  Television  Company  v.  Federal  Communications  Commis¬ 
sion,  221  F.  (2d)  879/  12  RR  2001  (U.S.  App.  D.C.,  1955)). 

In  this  instance,  the  Court  of  Appeals  again  reversed  the  Commission 
in  a  protest  case  and  ordered  that  a  hearing  be  held  since  the  protestant. 
Metropolitan  Television  Company,  was  “likely  to  be  financially  injured” 
and  hence  was  a  proper  “party  in  interest”  wimin  the  meaning  of  Federal 
Communications  Commission  v.  Sanders  Bros.  Radio  Station,  309  U.S. 
470,  477. 
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The  facts  here  were  a  bit  unusual  in  that  Metropolitan  alleged  injury 
because  the  modification  sought  by  intervenor,  Alvarado  Broadcasting 
Company,  though  it  would  not  materially  improve  Alvarado’s  competi¬ 
tive  position  as  to  Metropolitan,  would  injure  Metropolitan  as  to  its  other 
competitors  in  its  more  immediate  service  area.  Alvarado’s  station, 
KOAT,  is  located  some  330  miles  from  Metropolitan’s  KOA.  Furthermore, 
the  modification  granted  (change  of  frequency  and  increased  power)  did 
not  cause  interference  to  KOA  within  its  normally  protected  contour 
though  it  did  affect  an  area  of  some  2,000  square  miles  within  KOA’s 

E rimary  and  secondary  service  areas.  The  court  ruled  that,  since  KOA 
ad  actual  as  well  as  potential  listeners  within  the  areas  affected,  a  loss 
of  this  audience  would  injure  KOA’s  position  with  advertisers  to  the 
benefit  of  competing  stations,  and,  hence,  was  sufficient  injury  to  make 
Metropolitan  a  “party  in  interest.” 

Practice  and  Procedure— Protests— Sufficiency  of  Oral  Argument  os 
o  Hearing  within  the  Meaning  of  Section  309(c)  (Clarksburg  Pub¬ 
lishing  Company  v.  Federal  Communications  Commission,  12  RR 
2024  (U.S.  App.  D.C.,  June  9,  1955)). 

In  a  lengthy  and  scathing  opinion.  Judge  Bazelon,  speaking  for  a 
unanimous  court,  severely  criticizes  the  Commission’s  procedure  in 
handling  a  protest  filed  by  Clarksburg  Publishing  Company  (appellant) 
against  a  grant  to  Ohio  Valley  Broadcasting  Company  (intervenor). 
After  finding  that  the  protest  met  both  the  “party  in  interest”  and  “par¬ 
ticularity”  requirements  of  Section  3()9(c),  the  Commission  then  under¬ 
took  to  accept  the  facts  alleged  in  the  protest  as  if  admitted  by  demurrer 
and  limited  the  “hearing”  required  by  the  Communications  Act  to  oral 
argument. 

The  court  holds  that  the  record  compiled  in  this  manner  was  totally 
inadequate  and  the  “inadequacies  of  the  record  are  directly  attributable 
to  the  Commission’s  failure  to  follow  the  letter  and  spirit  of  Section 
3()9(c)  which  embodies  the  protest  procedure  of  the  Communications 
Act.”  In  so  ruling,  the  court  holds  that  a  full  evidentiary  hearing  is 
required  upon  the  filing  of  a  proper  protest  and  further  that  “the  inquiry 
cannot  be  limited  to  the  facts  alleged  in  the  protest  where  the  (Com¬ 
mission  has  reason  to  believe  either  from  the  protest  or  its  own  files,  that 
a  full  evidentiary  hearing  may  develop  other  relevant  information  not 
in  the  possession  of  the  protestant.” 

After  setting  forth  its  holding  that  the  case  must  be  remanded  so 
that  an  adequate  record  can  be  compiled,  the  court  then  proceeds  to 
reprimand  the  Commission  for  its  refusal  to  investigate  fully,  by  way  of 
hearing,  the  allegations  of  Clarksburg  that  the  grant  to  Ohio  Valley 
was  not  in  the  public  interest  because:  (1)  the  grant  was  in  violation  of 
the  Multiple  (>wnership  Rules,  (2)  there  would  be  a  serious  overlap 
between  the  station  for  which  the  grant  in  question  was  issued  and 
another  station  owned  by  the  same  applicant  as  a  result  of  service  being 
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proved  by  Community  Antenna  Television  Systems  as  well  as  because 
of  an  overlap  in  the  Grade  B  contours  of  the  two  stations,  (3)  the  grant 
would  “result  in  a  concentration  of  control  of  television  broadcasting  in 
a  manner  inconsistent  with  the  public  interest,  convenience  or  neces¬ 
sity,”  (4)  the  grant  without  a  hearing  was  made  possible  by  payment  of 
an  illegal  consideration  to  a  competing  applicant  for  withdrawing  from 
the  proceeding,  and  (5)  that  the  grant  was  illegal  because  it  was  made  so 
quickly  after  the  withdrawal  of  the  competing  applicant  that  it  was 
impossible  for  the  Commission  to  have  conducted  a  proper  study  as  to 
whether  the  authorization  would  be  in  the  public  interest. 

In  concluding  the  opinion,  the  court  expressly  states  that  it  is  aware 
of  the  fact  that  a  remand  to  the  Commission  will  result  in  depriving  the 
people  of  Clarksburg  of  immediate  local  television  service,  but  holds 
that  this  factor  cannot  be  allowed  to  justify  a  grant  which  the  Commis¬ 
sion  might  determine  is  contrary  to  the  public  interest  after  a  full 
evidentiary  hearing  is  held. 

Practice  and  Procedure— Protests— Transfer  of  License  (Van  Curler 
Broadcasting  Corporation  v.  F.C.C.,  225  F.  (2d)  23,  12  RR  2040  (U.S. 
App.  D.C.,  June  9,  1955)). 

In  a  case  involving  rather  unusual  procedural  aspects,  the  Court  of 
Appeals  has  affirmed  the  Federal  Communications  Commission  in  its 
use  of  its  discretionary  power,  under  Section  309(c),  to  deny  a  stay  of 
the  eflFective  date  of  a  grant  where  the  authorization  involved  is  neces¬ 
sary  to  the  maintenance  or  conduct  of  an  existing  service.  The  case 
arose  when  the  Commission  granted,  without  hearing,  two  applications 
aflFecting  a  transfer  of  control  of  Hudson  Valley  Broadcasting  Company, 
Inc.  Van  Curler  Broadcasting  Corporation  filed  a  protest  to  this  grant 
asking  that  the  transfer  applications  be  designated  for  hearing  and  that, 
pending  said  hearing,  the  Commission,  pursuant  to  Section  3()9(c),  post¬ 
pone  the  effective  date  of  its  order  granting  the  applications.  The 
Commission  granted  the  protest  and  designated  the  applications  for 
hearing,  but  refused  to  order  a  stay  of  the  effective  date  on  the  grounds 
that  the  authorization  issued  was  necessary  to  the  maintenance  of  an 
existing  service. 

Van  Curler  then  appealed  from  the  Order  of  the  Commission  and 
also  moved  for  a  preliminary  stay  of  the  grant  pending  the  outcome  of 
the  appeal.  The  preliminary  motion  for  stay  was  denied,  with  the  court 
stating,  .  .  there  is  no  sufficient  showing  that  the  Commission  has 
abused  the  authority  conferred  by  Section  3()9(c)  of  the  Communications 
Act  in  finding  that  the  authorization  involved  is  necessary  to  the 
maintenance  or  conduct  of  an  existing  service.” 

Thereafter,  Hudson  Valley  moved  to  dismiss  the  entire  appeal  as 
premature,  and  the  court  granted  the  motion  except  insofar  as  it  related 
to  that  portion  of  the  appeal  dealing  with  the  denial  of  a  stay  by  the 
Commission.  The  instant  ruling  sustained  the  previous  ruling  by  another 
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panel  of  the  court  and  upheld  the  Commission  in  its  power  to  deny  the 
stay  on  the  grounds  that  the  authorization  was  necessary  to  the  mainte¬ 
nance  of  an  existing  service. 

Judge  Fahy  concurred  in  the  result,  stating,  “In  view  of  the  order 
of  this  court  of  January  28,  1955,  denying  a  motion  for  stay  pending  an 
appeal,  and  the  progress  since  then  of  the  proceedings  before  the  Com¬ 
mission  (that  is,  the  proceedings  in  connection  with  the  matters  alleged 
in  the  Van  Curler  protest],  I  concur  in  affirmance.” 

Practice  and  Procedure— Protests— Dismissal  for  Lack  of  Specificity 
(Federal  Broadcasting  System,  Inc.  v.  F.C.C.,  12  RR  2048  (U.S.  App. 
D.C.,  July  28,  1955)). 

In  a  decision  handed  down  less  than  two  months  after  the  opinion 
of  the  court  in  the  Clarksburg  case,  the  Court  of  Appeals  has  apparently 
tempered  its  views  regarding  certain  of  the  matters  discussed  in  Clarks¬ 
burg,  but  has,  nevertheless,  maintained  its  consistent  record  in  reversing 
the  Commission  on  a  dismissal  of  a  protest.  The  protestant.  Federal, 
had  filed  its  protest  against  the  grant  of  a  television  permit  for  Channel 
10  in  Rochester,  New  York,  to  the  intervenors,  WHEC,  Inc.,  and  Veterans 
Broadcasting  Co.,  Inc.  The  protest  itself  was  a  bit  unusual  in  that  the 
protestant  not  only  urged  that  the  effective  date  of  the  grant  should  be 
stayed,  but  also  urged  that  the  grant  should  be  set  aside  and  that  the 
Commission  should  order  a  comparative  hearing  in  connection  with 
which  Federal  would  be  a  party.  In  requesting  this  action.  Federal 
alleged  that  it  had  prepared  an  application  for  (Ilhannel  10  and  that  it 
had  delayed  filing  this  application  pending  the  completion  of  certain 
arrangements.  Federal  took  the  position  that  it  had  been  deprived  of  a 
right  to  be  a  participant  in  a  comparative  proceeding  when  \\nEC  and 
Veterans  had  agreed  to  enter  into  a  share-time  arrangement  for  Channel 
10,  thereby  creating  a  non-competitive  situation  and  allowing  the  Com¬ 
mission  to  make  an  immediate  grant. 

In  its  protest.  Federal's  main  allegation  was  that  the  expedited 
procedure  used  by  the  Commission  in  making  the  share-time  grant  was 
illegal  and  contrary  to  the  public  interest.  It  also  alleged  certain  other 
facts  regarding  the  two  applicants  receiving  the  authorization.  The  pro¬ 
test  was  at  first  granted  by  the  Commission,  and  then  its  order  was 
vacated  and  the  grants  reinstated  on  the  ground  that  the  protest  had  not 
stated  the  facts,  matters,  and  things  relied  upon  with  sufficient  specificity 
to  satisfy  the  statutory  requirement. 

On  appeal,  the  Court  of  Appeals  reverses  the  Commission  on  the 
narrow  ground  that  it  had  erred  in  holding  that  the  protest  lacked 
specific!^  with  regard  to  the  matters  relied  upon.  In  so  doing,  the  court 
states  that,  while  a  protestant  must  show  in  some  detail  the  factual  basis 
of  its  grievances,  this  requirement  is  not  to  be  measured  by  the  tech¬ 
nicalities  of  pleading  formerly  applicable  in  civil  litigation.  The  court 
stated  that,  “What  is  required  is  merely  an  articulated  statement  of  some 
fact  or  situation  which  would  tend  to  show,  if  established  at  a  hearing. 
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that  the  grant  of  the  hcense  contravened  public  interest,  convenience, 
and  necessity,  or  that  the  hcensee  was  technically  or  financially  un¬ 
qualified,  contrary  to  the  Commission’s  initial  finding.” 

After  ruling  on  this  aspect  of  the  case,  the  court  then  takes  up  the 
matter  of  the  legality  of  the  Commission’s  processing  procedure  and  ex¬ 
pressly  holds  that  the  Commission  is  not  compelled  to  delay  action  on 
applications  merely  because  some  other  party  might  file  an  application. 
In  sum,  while  the  court  did  order  the  Commission  to  conduct  the  type 
of  evidentiary  hearing  required  under  Section  309(c),  it  went  a  long 
way  towards  removing  the  sting  of  the  Clarksburg  case,  the  dicta  of  which 
contained  a  severe  criticism  of  the  expedited  processing  method  used  by 
the  Commission  in  so  many  post-freeze  cases  where  applicants  withdrew 
or  consolidated  to  avoid  a  comparative  hearing. 

Taxation— Radio  License  Is  Capital  Asset  Not  Income  When  Held  for 
More  Than  Two  Years  (General  Teleradio,  Inc.  v.  District  of  Colum¬ 
bia,  12  RR  2007  (D.C.  Tax  Court,  May  16,  1955)). 

WOIC,  the  licensee  of  a  television  station  operating  on  Channel  9 
in  Washington,  received  its  construction  permit  on  April  26,  1946,  and 
was  licensed  on  May  16,  1950.  On  July  28,  1950,  WOIC  sold  its  assets 
to  WTOP,  Inc.  The  District  of  Columbia  franchise  and  income  tax  is 
applicable  to  proceeds  from  the  sale  of  intangible  capital  assets  held  less 
than  two  years.  The  Tax  Commissioner  here  contended,  therefore,  that 
the  sale  of  WOIC’s  license  was  taxable  as  income  as  the  license  had  been 
held  for  less  than  two  years  at  the  time  of  sale.  The  court  held,  however, 
that  although  the  license  was  not  issued  until  1950,  the  date  when  the 
construction  permit  was  first  issued  ( 1946)  was  the  actual  date  when  the 
capital  asset  came  into  existence.  To  reach  this  conclusion,  the  court 
reasoned  that  a  television  permittee  can  reasonably  expect  a  license  to 
follow  if  construction  is  completed  and,  hence,  a  permit  is  tantamount 
to  a  license,  for  D.  C.  tax  purposes.  Under  this  rationale,  the  instant 
sale  was  held  outside  the  provisions  of  the  statute  for  the  asset  had  been 
held  longer  than  two  years.  The  court  made  the  interesting  observation 
that  a  broadcaster  which  or  who  has  been  given  the  permission  or  license 
to  use  a  specified  channel  or  frequency  has  the  right  to  expect  that  he  or 
it  will  continue  to  enjoy  such  permission  or  license,  regardless  of  the  re¬ 
quirement  of  periodic  renewal,  so  long  as  operations  are  conducted  in 
the  public  interest. 

Torts— Actionable  Invasion  of  Privacy  (Bernstein  v.  National  Broad¬ 
casting  Co.,  129  F.Supp.  817,  1 1  RR  2091  (U.S.  Dist.  Ct.,  D.C.,  1955)). 

The  plaintifiF  here  was  found  guilty  of  murder  and  sentenced  to  be 
executed  in  1934.  Through  the  efiForts  of  a  reporter  for  a  local  newspaper, 
Bernstein  was  eventually  proven  innocent  and  freed.  In  1952,  a  nation¬ 
wide  television  program  dramatized  this  incident,  changing  all  names 
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except  the  reporter’s  and  altering  the  facts  slightly,  but  not  beyond  recog¬ 
nition.  The  plaintiffs  libel  action  presented  the  central  question  of 
whether  a  public  personage— a  person  involved  in  a  criminal  trial— can, 
by  virtue  of  the  passage  of  time  spent  out  of  the  public  gaze,  regain  a 
private  status  so  as  to  make  his  past  legally  protectible  against  invasion 
of  privacy. 

The  court  agreed  with  the  Restatement  of  the  Law  of  Torts  saying 
that  until  the  public  figure  has  reverted  to  the  status  of  a  private  citizen, 
lost  among  his  brothers  in  the  community,  publishers  have  a  right  to 
satisfy  the  curiosity  of  the  public  as  to  their  leaders,  heroes,  villains,  and 
victims.  However,  the  court  limited  this  power  of  revival  by  saying  that 
the  law  is  not  so  uncivilized  as  to  permit,  in  the  name  of  the  public 
interest,  the  unlimited,  and  unwarranted,  revival  by  publication  of  a 
rehabilitated  wrongdoer’s  past  mistakes  in  such  a  manner  as  to  identify 
him  in  his  private  setting  with  the  old  crime  and  hold  him  up  to  public 
scorn.  “Public  interest  must  be  balanced  against  the  individual’s  rights.” 
The  court,  concluding  on  this  issue,  stated  that  it  would  appear  that  the 
protection  which  time  may  bring  to  a  formerly  public  figure  is  not  against 
repetition  of  the  facts  which  are  already  public  property,  but  against 
unreasonable  public  identification  of  him  in  his  present  setting  with  the 
earlier  incident.  In  holding  for  the  defendant,  the  court  relies  on  the  lack 
of  personal  identification  of  defendant  in  the  broadcast  and  also  declares 
that,  as  a  matter  of  law,  a  criminal  proceeding  widely  publicized  for  a 
period  of  at  least  eight  years,  and  containing  elements  of  decided  popular 
appeal,  does  not  lose  its  status  as  a  matter  of  legitimate  public  interest 
in  a  period  of  four  years  or  even  twelve  years;  hence,  a  republication  in 
a  reasonable  manner  is  privileged. 
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Recent  Commission  Decisions* 

Comparative  Consideration  of  Television  Applications— WKRG-TV, 
Inc.,  10  RR  225  (1955). 

Substantially  more  assurance  that  the  program  proposals  of  WKRG- 
TV  would  be  effectuated  and  that  it  would  meet,  on  a  continuing  basis, 
the  needs  of  the  community  were  the  bases  for  a  preference  of  decisional 
significance.  The  second  decisional  factor  in  favor  of  WKRG-TV  was  that 
it  w'ould  better  serve  the  Gommission’s  pohcy  with  respect  to  diversifica¬ 
tion  and  concentration  of  control  of  media  of  mass  communication.  Ac¬ 
cordingly,  WKRG-TV  was  preferred  by  the  Commission  over  a  competing 
applicant.  The  Mobile  Television  Corporation  in  a  contest  for  television 
Channel  5  in  Mobile,  Alabama. 

The  president,  general  manager  and  largest  stockholder  (20  per 
cent)  of  WKRG-TV  had  been  a  resident  of  Mobile  since  1924  and  long 
active  in  the  civic  life  of  the  community.  This  largest  stockholder  was 
an  equal  stockholder  in  the  licensee  of  WKRG-AM  and  FM,  Mobile,  and 
had  devoted  virtually  all  of  his  time  to  these  broadcast  interests  during 
the  two  years  immediately  prior  to  the  hearing.  It  was  found  that  the 
past  programming  of  the  WKRG  stations  had  reflected  conscientious 
attention  to  the  needs  of  the  community.  Further,  the  record  contained 
no  evidence  that  the  operation  of  the  stations  had  ever  been  anything  but 
thoroughly  satisfactory.  It  was  also  proposed  that  two  other  local  stock¬ 
holders,  together  owning  11.3  per  cent  of  the  applicant’s  stock  would 
be  fully  integrated  in  its  day-to-day  operations.  Another  local  stock¬ 
holder,  owning  10  per  cent,  would  be  so  integrated  to  a  considerable 
extent. 

On  the  other  hand,  the  only  Mobile  resident  who  would  play  an 
active  role  in  the  day-to-day  operations  of  Mobile  Television  was  the 
Mobile  Press  Register,  which  was  the  largest  stockholder,  owning  19.85 
per  cent.  The  primary  significance  to  be  attached  to  the  newspaper’s 
knowledge  of  the  community,  in  terms  of  assurance  that  its  proposed  pro¬ 
gramming  would  be  effectuated,  was  determined  by  tlie  record  of  the 
broadcasting  station  it  owned,  WABB.  The  Gommission  found  that 
WABB  did  not  measure  up,  comparatively.  The  station  had  been  derelict 
in  violating  its  own  policy  on  spot  announcements  and  its  record  of 
promise  and  performance  with  respect  to  local  live  programming  did  not 
give  the  same  assurance  that  could  be  drawn  from  the  record  of  WKRG. 
Therefore,  the  weight  that  could  be  given  Press  Register’s  knowledge  of 
community  needs  and  its  participation  in  the  day-to-day  operation  of 
Mobile  Television  was  substantially  less  than  could  be  accorded  in  the 
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case  of  the  largest  stockholder  of  WKRG;  i.e.,  the  Press  Register  had  not 
in  the  past  translated  presumptive  factors  into  a  more  satisfactory  broad¬ 
cast  operation.  The  only  other  reasonably  active  participant  in  the  Mobile 
Television  operation  was  the  so-called  New  Orleans  group,  composed  of 
non-Mobile  residents,  who  nevertheless  had  significant  television  experi¬ 
ence  that  would  have  been  transfused  into  the  Mobile  Television  opera¬ 
tion. 

With  a  grant  of  its  television  application  (plus  the  grant  of  an  as¬ 
signment  application  then  pending)  WKRG-TV  would  be  the  licensee  or 
permittee  of  WKRG,  WKRG-FM,  and  WKRG-TV,  all  in  Mobile,  out 
of  a  total  of  five  standard  broadcast,  two  FM  and  three  commercial  tele¬ 
vision  stations  in  the  city.  Spring  Hill  College  owned  6.66  per  cent  of 
WKRG-TV’s  stock  and  the  College  in  turn  was  owned  by  the  Society  of 
Jesus,  which  controlled  the  licensee  of  WEW,  St.  Louis,  and  WWL,  a 
50  kw  station  in  New  Orleans.  The  0.5  mv/ m  and  the  2  mv/ m  contours 
of  WWL  slightly  overlapped  the  corresponding  contours  of  WKRG.  In 
addition,  the  principal  stockholder  of  WKRG-TV  owned  a  substantial 
interest  in  7  of  the  25  theaters  in  Mobile  and  environs.  Although  the 
ownership  interest  of  Press  Register  in  Mobile  Television  gave  it  less  than 
control,  interests  in  varying  degree  were  individually  owned  by  stock¬ 
holder  of  the  Press  Register.  There  would  have  been  a  degree  of  com¬ 
mon  officers  and  directors  between  the  Press  Register  and  the  applicant. 
The  Mobile  Press  Register,  Inc.,  published  Mobile’s  only  morning,  eve¬ 
ning,  and  Sunday  newspapers,  and  was  the  licensee  of  WABB  and 
WABB-FM,  Mobile.  A  member  of  the  New  Orleans  group  among 
Mobile  Television’s  stockholders  (who  voted  24  per  cent  of  its  stock) 
was  president  and  controlling  stockholder  of  WDSU,  WDSU-FM,  and 
WDSU-TV,  New  Orleans.  WDSU  Broadcasting  Corporation  in  turn 
was  the  largest  single  stockholder  of  the  licensee  of  WAFB,  WAFB-FM 
and  permittee  of  WAFB-TV,  Baton  Rouge,  Louisiana.  There  was  no 
appreciable  overlap  between  the  WDSU  facilities  and  the  broadcast 
facilities  of  Press  Register  in  Mobile. 

Under  the  foregoing  circumstances,  the  Commission  concluded  that 
neither  applicant  was  to  be  preferred  with  respect  to  the  Mobile  area. 
But  when  the  holdings  outside  the  Mobile  area  afiFecting  the  applicants 
were  considered  a  substantial  over-all  preference  was  extended  WKRG- 
TV  on  the  fjuestion  of  diversification. 

Sacramento  Broadcasters,  Inc.,  10  RR  615  (1955). 

The  Commission  concluded  that  there  was  only  one  significant  dif¬ 
ference  between  Sacramento  Broadcasters,  Inc.,  and  KCRA,  Inc.,  which 
received  the  grant  for  television  channel  3  in  Sacramento,  California.  The 
sole  significant  difference  was  found  in  the  past  broadcast  records  of  the 
applicants.  While  this  factor  was  the  determinative  one  in  resolving  the 
important  question  of  hkelihood  of  effectuation  of  promises,  KCRA’s 
margin  of  superiority  was  slight.  The  case  was  unusual  in  that  such  a 
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slight  preference  was  not  outweighed  by  preferences  on  other  factors  in 
the  final  evaluations. 

It  was  found  that  each  of  the  applicants,  with  one  exception  ap¬ 
plicable  to  both,  had  provided  the  essential  elements  of  a  well-rounded 
programming  service.  The  one  exception  was  the  lack  of  any  regularly 
scheduled  discussion  programs. 

KCRA  was  found  to  have  been  deficient  in  implementation  of  its 
spot  announcement  policies.  Because  of  an  agreement  with  advertisers, 
it  was  necessary  for  the  station  to  depart  from  its  established  policy  of 
not  broadcasting  more  than  three  spot  announcements  within  a  14X> 
minute  period.  But  the  record  of  Sacramento  Broadcasters  in  the  im¬ 
plementation  of  its  spot  announcement  policies  was  no  better,  if  not 
slightly  worse.  With  the  possible  exception  of  an  occasion  when  spots 
were  sold  in  connection  with  a  public  safety  campaign,  either  no  explana¬ 
tion  was  offered  or  that  given  (temporary  newsprint  shortage)  did  not 
justify  the  abandonment  of  a  sound  policy.  Departures  from  policy  of 
other  stations  operated  by  the  owner  of  Sacramento  Broadcasters  were 
also  considered.  The  comparison  of  promise  against  performance  of 
Sacramento  Broadcasters’  station  revealed  a  satisfactory  but  spotty  record. 

Concluding  that  there  was  but  one  significant  difference,  the  Com¬ 
mission  took  the  opportunity  provided  by  this  case  to  express  its  dismay 
at  finding  in  many  recent  television  proceedings  that  the  applicants  have 
devoted  inordinately  long  portions  of  the  record  in  attempting  to  estab¬ 
lish,  or  establishing,  what  was  characterized  as  extremely  slight  or  pic¬ 
ayune  errors  in  opponent’s  technical  planning  and  personnel  scheduling. 
The  Commission  reiterated  that  results  of  a  comparison  of  applicants’ 
planning  are  important  only  if  it  reveals  significant  differences  as  to  the 
likelihood  of  carrying  out  “commitments.” 

Southland  Television  Co.,  10  RR  699  (1955). 

More  assurance  that  program  proposals  would  be  effectuated  and 
diversification  and  concentration  of  control  of  media  of  mass  communica¬ 
tion  again  provided  the  decisional  factors  in  a  comparative  television 
case  before  the  Commission.  Southland  Television  Company,  Radio  Sta¬ 
tion  KRMD  (a  partnership),  and  Shreveport  Television  Company  were 
mutually-exclusive  applicants  for  a  commercial  television  station  on 
Channel  12  in  Shreveport,  Louisiana.  Shreveport  Television  was  pre¬ 
ferred  on  both  decisional  factors  and  consequently  received  the  grant. 

The  four  partners  of  Shreveport  Television  all  resided  in  the  com¬ 
munity  or  within  the  Grade  A  contour  of  the  proposed  station.  None  of 
them  had  radio  or  television  experience.  But  the  proposed  full-time 
manager  of  the  proposed  television  station  was  a  43  per  cent  partner 
with  a  good  record  of  local  residence  and  civic  activity.  This  was  the 
significant  factor  in  the  Commission’s  conclusion  that  more  assurance 
existed  that  Shreveport  Television’s  program  commitments  would  be 
effectuated  and  community  needs  met.  Lesser  weight  was  accorded  the 
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proposed  participation  of  the  other  three  partners,  although,  on  the  whole, 
the  plans  for  those  partners  were  encouraging. 

All  of  the  principals  in  the  KRMD  apphcation  were  long-time  resi¬ 
dents  of  Shreveport.  A  48  per  cent  partner  was  proposed  as  managing 
partner  of  the  television  operation.  However,  cross-examination  clearly 
established  that  this  partner  had  not  familiarized  himself  with  KRMD  s 
television  proposals.  A  25  per  cent  partner  was  proposed  as  the  engineer¬ 
ing  supervisor  for  the  television  operation.  After  another  business  interest 
of  this  partner  had  been  liquidated  it  was  proposed  that  he  would  spend 
six  to  eight  hours  per  day  at  the  station.  His  principal  function  would 
have  been  to  participate  in  the  decisions  as  to  the  type  of  materials  going 
into  the  maintenance  and  upkeep  of  equipment.  Another  function  would 
be  to  share  with  the  48  per  cent  partner  the  responsibility  of  hiring 
engineering  personnel  previously  interviewed  by  the  chief  engineer.  His 
only  other  duty  would  be  to  consult  with  the  engineering  staff  as  to  the 
operation  of  the  transmitter  and  amplifier.  For  one  who  asserted  an  in¬ 
tention  of  devoting  nearly  full  time  to  the  television  operation,  the  pro¬ 
posed  engineering  supervisor  knew  scarcely  a  detail  of  the  apphcant’s 
plans  and  policies.  The  demonstrated  lack  of  even  reasonable  familiarity 
—in  contradistinction  to  the  familiarity  asserted— with  the  significant  as¬ 
pects  of  the  applicant’s  proposals,  by  the  managing  partner  and  by  the 
engineering  supervisor  (together  with  doubts  expressed  by  the  Com¬ 
mission  of  the  latter’s  effective  integration  within  its  concept  of  the  term ) 
overcame,  to  a  considerable  extent,  the  presumptive  factors  favorable  to 
the  effectuation  of  the  applicant’s  proposals.  The  Commission  found 
however  that  the  past  operation  of  KRMD  had  been  a  satisfactory  one. 

Approximately  25  per  cent  of  Southland’s  stock  was  owned  by  three 
residents  of  Texas  who  had  no  intentions  of  moving  within  that  appli¬ 
cant’s  service  areas.  Two  of  the  three  did  not  propose  to  participate  in 
the  day-to-day  operations  in  the  event  of  a  grant  and  the  third  expected 
to  function  as  a  paid  consultant  devoting  approximately  one  day  per  week 
to  that  function.  Approximately  66.7  per  cent  of  Southland’s  stock  was 
owned  by  long-time  Shreveport  residents,  all  of  whom  were  actively 
engaged  in  business  enterprises  and  were  reasonably  active  in  local,  civic, 
and  other  organizations.  But  of  the  Shreveport  group,  only  three  stock¬ 
holders  proposed  to  do  more  than  “be  available  for  directors’  meetings 
and  whenever  there  are  management  problems  to  decide.”  The  proposed 
full-time  general  manager  of  Southland’s  television  station  was  an  8.3  per 
cent  stockholder  who  had  served  as  general  manager  of  KCIJ,  Shreve¬ 
port,  since  1951.  The  record  of  KCIJ  was  something  less  than  encourag¬ 
ing  to  the  Commission  in  its  search  for  assurance  of  effectuation  of  pro¬ 
gram  proposals.  The  lack  of  assurance  resulted  from  the  degree  of 
deviation  from  KCIJ’s  promises. 

As  between  KRMD  and  Shreveport  Television,  the  margin  of  differ¬ 
ence  was  small,  due,  principally,  to  the  satisfactory  record  of  KRMD 
(AM).  Southland,  with  its  limited  amount  of  integration  and  unen- 
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couraging  record  of  KCIJ,  a  local  station  owned  by  three  of  the  partners, 
was  substantially  inferior. 

On  a  local  basis,  Southland  and  Shreveport  Television  were  preferred 
over  KRMD  on  the  question  of  diversification.  A  total  of  25  per  cent  of 
Southland’s  stock  was  owned  by  three  persons  who  together  owned  100 
per  cent  of  the  stock  of  KCIJ  (AM).  KRMD  was  the  licensee  of  KRMD 
( AM )  and  KRMD-FM  in  Shreveport.  A  43  per  cent  partner  and  the  pro¬ 
posed  general  manager  of  Shreveport  Television  owned  a  total  of  four 
theatres  in  and  around  Shreveport.  No  other  principals  of  Southland  or 
Shreveport  Television  had  communications  interests.  Outside  the  Shreve¬ 
port  area,  the  same  persons  owning  KCIJ  owned  a  total  of  69  per  cent 
of  the  licensee  of  WMRY  (AM),  New  Orleans,  and  100  per  cent  of  the 
permittee  of  television  station  WCKG,  New  Orleans.  Principals  of 
KRMD  possessed  ownership  interests  varying  from  1/6  to  nearly  9/10  in 
standard  broadcast,  FM,  and/or  television  stations  in  Lake  Charles, 
Louisiana;  Alexandria,  Louisiana;  Jackson,  Mississippi;  and  Sherman, 
Texas.  A  principal  of  Shreveport  Television  owned  one  theatre  in  Alex¬ 
andria,  Louisiana.  The  preferences  due  Southland  and  Shreveport  Tele¬ 
vision  as  against  KRMD  were  therefore  apparent.  As  between  Southland 
and  Shreveport  Television,  it  was  concluded  that  the  latter  was  to  be 
preferred. 

Over-all  preferences  on  diversification  were  due  Southland  and 
Shreveport  Television.  As  between  Southland  and  Shreveport  Television, 
no  preference  was  awarded  on  a  local  basis  but  the  latter  was  preferred 
on  a  non-local  basis.  The  Commission  then  concluded  that  Shreveport 
Television  was  entitled  to  an  over-all  preference  on  diversification  and 
ownership  of  mass  media. 

KTBS,  Inc.,  10  RR  811  (1955). 

KTBS,  Inc.,  and  International  Broadcasting  Corporation  were  mu- 
tually-exclusive  applicants  for  a  construction  permit  to  operate  a  com¬ 
mercial  television  station  on  Channel  3  in  Shreveport,  Louisiana.  After 
a  comparative  hearing  on  designated  issues,  the  Examiner  concluded  in 
favor  of  KTBS,  Inc.  The  proposed  grant  to  KTBS,  Inc.,  was  affirmed  on 
appeal  to  the  full  Commission.  The  basis  for  the  Commission’s  decision 
consisted  of  two  factors:  integration  of  ownership  with  management  and 
diversification  of  control  of  the  media  of  mass  communications. 

Significance  of  the  integration  factor  was  bottomed  upon  identifica¬ 
tion  of  the  KTBS  owners  with  the  community  to  be  served  (all  of  the 
principal  stockholders,  officers,  and  directors  being  long-time  residents  of 
Shreveport)  and  the  continued  insight  as  to  the  needs  of  the  area  thereby 
obtained.  An  added  assurance  that  the  awareness  of  the  area’s  needs  will 
be  reflected  in  the  programming  of  the  station  was  also  derived. 

The  “powerful  concentration  of  broadcast  and  newspaper  interests 
in  the  basic  area”  encompassing  the  northern  part  of  Louisiana,  north¬ 
eastern  Texas,  and  a  very  substantial  part  of  Arkansas,  weighed  heavily 
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against  International  in  the  Commission’s  evaluation  of  the  diversification 
factor.  International  controlled,  by  afBliated  enterprises  and  through 
identity  of  oflBcers,  two  clear  channel  stations,  one  television  station,  and 
three  newspapers.  The  two  clear  channel  stations  are  located  in  Shreve¬ 
port,  Louisiana,  and  Little  Rock,  Arkansas.  Its  newspaper  ownership, 
through  a  parent  company,  included  one  of  the  two  daily  newspapers 
published  in  Shreveport.  By  contrast,  the  only  mass  media  organ  owned 
or  controlled  by  KTBS,  Inc.,  apparently  is  KTBS  in  Shreveport,  a  Class 
II  AM  station  operating  with  10  kw  day  and  5  kw  night. 

Of  interest  was  a  Motion  filed  by  International  to  Strike  Exceptions 
of  the  Chief,  Broadcast  Bureau.  It  was  contended  that  the  Bureau’s  pro¬ 
posed  findings  were  concerned  only  with  the  matter  of  diversification  of 
the  ownership  of  mass  media  and  that  since  the  Bureau’s  exceptions  were 
not  directed  to  the  diversification  question,  its  exceptions  should  be  dis¬ 
missed.  The  Commission  pointed  out  that  §  1.835(a)  of  its  rules  pro¬ 
vides  that  any  of  the  parties  to  a  proceeding  or  the  General  Counsel  may 
appeal  an  initial  decision  to  the  Commission  by  filing  exceptions.  The 
Commission  then  stated  that  it  was  capable  of  determining  whether  the 
Bureau’s  exceptions  were  supported  by  the  record  and  found  no  reason 
for  striking  them. 
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Recent  Articles  in  Legal  Periodicals* 

Administrative  Law 

“The  Hearing  OflBcer  Problem— Symptom  and  Symbol”  is  the  title 
of  an  excellent  article  by  Prof.  Ralph  F.  Fuchs  in  the  Cornell  Law 
Quarterly.!  xhe  article  is  thoroughly  documented  with  references  to  the 
two  reports  on  the  subject  submitted  to  the  President’s  Conference  on 
Administrative  Procedure,  to  the  hearings  held  by  the  Committee  on 
Hearing  OflBcers  of  the  Conference,  and  to  other  materials.  The  two 
ends  to  be  attained  in  dealing  with  ^e  hearing  officer  problem  Professor 
Fuchs  defines  as  “(1)  the  creation  of  methods  of  selecting,  compensating, 
and  judging  the  performance  of  hearing  officers  which  will  maintain  the 
best-qualified  corps  of  examiners  possible  and  (2)  the  establishment  of 

Erinciples  and  methods  applicable  to  the  work  of  these  officers  that  will 
e  most  conducive  to  the  proper  performance  of  their  duties.”  The 
position  of  the  hearing  officer  is  analyzed  at  some  length.  To  what 
extent  is  a  hearing  officer  analogous  to  a  judge  and  to  what  extent  does 
his  position  differ?  What  is  his  relationship  to  the  agency?  To  what 
extent  must  the  examiner  be  “separated”  from  the  agency?  Can  this 
separation  be  carried  too  far  in  the  light  of  the  “institutional  method” 
of  arriving  at  decisions?  What  can  be  done  to  improve  the  effectiveness 
of  the  hearing  officer?  Questions  of  salaries,  grade  classifications,  reduc¬ 
tions  in  force,  methods  of  selecting  examiners  and  of  administering  the 
hearing  examiner  system,  and  the  relationship  between  the  examiner  and 
the  agency  are  considered  in  detail  and  definite  conclusions  reached. 
The  article  is  one  that  should  be  given  careful  consideration  in  any 
study  of  the  problem. 

“New  Techniques  for  Expediting  Hearings  in  F.C.C.  Proceedings” 
are  discussed  by  Harold  L.  Schilz,  a  former  Commission  Hearing  Exam¬ 
iner,  in  the  Columbia  Law  Review.^  The  article  reviews  recent  develop¬ 
ments  and  changes  in  F.C.C.  pre-hearing  and  hearing  procedures. 

The  problem  of  “Ripeness  of  Governmental  Action  for  Judicial  Re¬ 
view”  is  analyzed  by  Prof.  Kenneth  Culp  Davis  in  a  lengthy  article.® 
The  article  reviews  the  various  conflicting  and  irreconcilable  decisions 
of  the  Supreme  Court  on  the  question  and  discusses  some  “mistaken 
ideas”  which  have  contributed  to  the  instability  of  Supreme  Court  law 

•  Carl  L.  SmPLEV  is  editor  of  this  department.  Digests  by  Carl  L.  Shipley 
and  John  W.  Willis. 

MO  Cornell  L.Q.  281  (Winter,  1955). 

’55  CoLL.Rev.  830  (June,  1955). 

*68  Harv.L.Rev.  1122,  1326  (May  and  June,  1955). 
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on  the  problem.  The  CBS^  and  ABC^  cases  are  approved.  The  article 
concludes  with  fourteen  proposals  for  clarifying  and  rehabilitating  the 
law  on  the  subject. 

“Let  Him  Who  Hears  Decide”  is  the  title  of  Prof.  Frank  E.  Cooper’s 
article  in  the  American  Bar  Association  Journal.®  Professor  Cooper 
discusses  the  problems  of  the  “institutional  decision”  and  the  “present 
artificial  divorce  between  hearing  and  adjudication.”  The  practice  of 
various  agencies,  including  the  F.C.C.,  is  summarized.  Professor 
Cooper’s  proposed  solution  is  to  make  the  decision  of  the  hearing 
examiner  final,  subject  to  review  by  the  agency  only  on  questions 
whether  the  findings  of  fact  were  clearly  erroneous  or  without  support 
in  the  evidence,  questions  of  law  and  perhaps  questions  of  policy 
reserved  to  the  discretion  of  the  agency. 


“Lawyers  as  Regulatory  Commissioners”  is  the  topic  of  an  article 
by  Lincoln  Smitli  (himself  a  political  scientist,  not  a  lawyer)  in  the 
George  Washington  Law  Review.^  Professor  Smith’s  “hypothesis  and 
central  theme”  is  “that  legal  skill  is  utilized  in  a  semi-technical  and 
ancillary  way,  in  procedural  and  advisory  capacities,  for  the  implemen¬ 
tation  of  the  more  inclusive  administrative  process.  As  such,  the 
lawyer’s  routine  knowledge  constitutes  a  staff  function  rather  than  an 
administrative  policy-making  function.  The  thesis  is  offered,  however, 
that  the  vital  legal  assistance  should  be  under  the  collective  control  of 
the  commissioners.”  The  author  points  out  that  lawyers  currently  hold 
more  commissionerships  than  any  other  single  profession  (a  fact  which 
is  certainly  true  of  the  F.C.C.).  The  article  traces  the  various  reasons— 
historical,  political,  etc.— why  this  is  true.  Some  hypotheses  are  presented 
as  to  the  “lawyer-dominated  commissions”— that  they  seem  to  possess 
the  greatest  amount  of  prestige;  that  lawyers  have  tended  to  judicialize 
regulatory  agencies,  not  always  to  the  best  interests  of  the  public;  and 
that  lawyer-commissioners,  at  least  until  two  decades  ago,  gave  a  con¬ 
servative  overtone  to  commissions.  The  recent  trend  away  from  lawyer- 
commissioners— a  trend  which  is  probably  more  marked  in  state  commis¬ 
sions  and  which  has  not  as  yet  reached  die  F.C.C.— is  attributed  “largely 
to  the  dynamics  of  regulation.”  The  article  also  goes  into  some  of  the 
differences  between  judicial  decisions  and  administrative  action.  Pro¬ 
fessor  Smith  does  not  feel  that  legal  training  is  essential  to  make  a 
man  a  good  commissioner.  While  the  agency  needs  legal  knowledge 
and  craftsmanship,  it  can  usually  get  it  from  its  staff;  technicians  may  be 
“on  tap  rather  than  necessarily  on  top.”  The  ideal  commissioner.  Pro¬ 
fessor  Smith  thinks,  should  be  a  “generalist”  rather  than  a  specialist. 

‘CBS,  Inc.  V.  United  States.  316  U.S.  407  (1942). 

•F.C.C.  V.  ABC,  Inc.,  347  U.S.  284  (1954). 

•A.B.A.J.  705  (August,  1955). 

’23  Geo.Wash.L.Rev.  375  (March,  1955). 
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This,  of  course,  does  not  mean  that  lawyers  may  not  make  excellent 
commissioners,  because  they  may. 

The  article  was  written  with  the  public  utilities  commissions  and 
F.P.C.  chiefly  in  mind  and  has  no  specific  relevance  to  the  F.C.C.,  which 
indeed  is  hardly  mentioned. 

The  Commission’s  decision  in  the  Central  City-Greenville  protest 
case,  11  RR  484  is  noted  in  43  Georgetown  Law  Journal  282  (January, 
1955).  The  writer  approves  the  result  of  the  case  but  criticizes  the 
Commission’s  bases  for  decision. 


Communication  Media  and  the  Right  to  Public  Trial 

In  a  note  entitled  “Recent  Developments  in  the  Right  to  Public 
Trial,”®  the  right  of  newspapers  and  other  news-gathering  media  to  have 
representatives  present  during  a  sensational  criminal  trial  is  reviewed. 
During  the  prosecution  of  Minot  F.  Jelke  on  charges  of  compulsory 
prostitution  and  living  on  the  proceedings  of  prostitution,  in  New  York, 
the  press  was  excluded  from  the  court  room  while  the  Government’s 
case  was  being  presented.  The  New  York  Court  of  Appeals  reversed 
his  conviction  on  the  ground  that  he  had  not  received  a  fair  trial.  The 
point  was  raised  by  several  newspapers  reporting  the  trial  when  they 
brought  proceedings  to  test  the  validity  of  the  exclusion  order.  Pre- 
sum^ly  a  reporter  for  a  radio  or  TV  station  or  network  would  have  the 
same  right  to  be  present  that  a  newspaper  reporter  has. 


Copyrights 

The  Canadian  decision  in  the  Canadian  Admiral  Company  case, 
digested  in  13  F.C.Bar  J.  196,  is  noted  in  the  Harvard  Law  Review.® 
The  case  involved  the  “redifFusion”  of  football  telecasts  by  coaxial  cable. 
The  court  held  that  live  telecasts  were  not  susceptible  of  copyright;  that 
films  were  subject  to  copyright,  but  that  rediffusion  to  home  viewers  was 
not  a  performance  “in  public.”  The  note  points  out  that  the  case  cannot 
be  regarded  as  authority  under  United  States  law,  and  goes  into  various 
theories  of  recovery  in  some  detail. 


Labor  Relations 

The  relationship  of  the  Lea  Act  to  the  Taft-Hartley  Act  and  the 
question  whether  these  acts  forbid  state  control  of  “featherbedding” 
practices  is  discussed  in  a  note  in  the  Columbia  Law  Review'®  based  on 

'Syracuse  Law  Review  339  (Spring,  1955). 

*68  Harv.L.Rev.  712  (February,  1955). 

‘•55  Col.L.Rev.  754  (May,  1955). 
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the  decisions  in  General  Teleradio,  Inc.  v.  Manuti.^^  The  writer  criti¬ 
cizes  the  granting  of  an  injunction  in  the  case,  which  involved  peaceful 
picketing  of  a  radio  station. 


Misappropriation  of  Ideas 

In  “California  Law  of  Unfair  Competition:  Unprivileged  Imitation,” 
by  Victor  S.  Netterville,^^  problem  of  legal  protection  against  piracy 
of  creative  ideas  in  industrial,  artistic,  engineering,  and  literary  works 
which  are  not  protected  under  patent  or  copyright  laws  is  discussed. 
The  article  is  primarily  concerned  with  possible  theories  to  protect 
unpatented  designs  in  such  commercial  fields  as  clothing  and  chinaware. 
However,  in  treating  with  that  problem  the  author  includes  a  rather 
complete  survey  of  landmark  cases  in  the  areas  of  news,  radio,  television, 
and  recordings,  as  they  point  up  the  trend  toward  judicial  protection 
from  “misappropriation  of  ideas.” 


Radio  and  Television  Defamation 

In  “Radio  and  Television  Defamation:  Fault  or  Strict  Liability?”^® 
Robert  A.  Leflar,  a  former  associate  justice  of  the  Supreme  Court  of 
Arkansas,  reviews  in  great  detail  the  problem  posed  by  the  title  of  his 
article.  The  author  reviews  state  legislation  protecting  radio  and  tele¬ 
vision  stations  from  liability  for  non-censorable  political  broadcasts.  The 
article  reviews  the  NARTB  Model  Act  and  its  impact  on  state  legislatures. 
The  article  also  reviews  the  availability  of  liabfiity  insurance  to  protect 
against  claims  of  defamation  by  broadcast  or  telecast.  The  article  con¬ 
tains  citations  of  nearly  all  of  the  leading  cases  and  leading  articles  with 
respect  to  the  problem  defined  in  the  title.  By  way  of  conclusion  the 
aumor  suggests  that  there  is  a  noticeable  trend  away  from  strict 
liability  for  defamation. 

“129  N.Y.S.(2d)  757,  131  N.Y.S.(2d)  365,  133  N,Y.S.(2d)  362. 

“28  So.CaLL.Rev.  240  (April,  1955). 

“  15  Ohio  State  Law  Journal  252  ( Summer,  1954 ) . 
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Legislation 

Bills  Pending  in  Congress  Relating  to  Radio  and  Wire  Communica¬ 
tions* 

Senate 

S.  1909  (Sen.  Neuberger)  would  amend  the  Communications  Act  to 
require  that  television  audiences  be  informed  when  a  candidate  for 
pubhc  oflBce  is  using  facial  make-up  or  a  prompting  device  out  of 
camera  range. 

S.  2044  (Sen.  Kefauver)  would  amend  Section  11  of  the  Administra¬ 
tive  Procedure  Act  relative  to  hearing  examiners. 

S.  2128  (Sen.  Magnuson,  by  request)  is  a  bill  requested  by  the 
Judicial  Conference  of  the  United  States  and  relates  to  the  notice  to  be 
given  the  agency  when  application  is  made  to  a  court  of  appeals  for 
interlocutory  relief  against  orders  of  the  C.A.B.,  F.C.C*,  Secretary  of 
Agriculture,  F.M.B.,  and  Atomic  Energy  Commission. 

S.  2223  (Sen.  Magnuson,  by  request)  was  also  requested  by  the 
Judicial  Conference.  It  deals  with  the  record  on  judicial  review  of 
administrative  action  and  would  permit  the  filing  of  an  abbreviated 
record. 

S.  2306  (Sen.  Payne)  would  carry  out  a  proposal  by  Dr.  Frank  Stan¬ 
ton,  president  of  CBS,  by  adding  a  sentence  to  the  political-broadcasts 
section  of  the  Act  reading  as  follows:  “Appearance  by  a  legally  qualified 
candidate  on  any  news,  news  interview,  news  documentary,  panel  dis¬ 
cussion,  debate  or  similar  type  of  program  where  the  format  and  produc¬ 
tion  of  the  program  and  the  participants  therein  are  determined  by  the 
broadcasting  station,  or  by  the  network  in  the  case  of  a  network  pro¬ 
gram,  shall  not  be  deemed  to  be  use  of  a  broadcasting  station  within  the 
meaning  of  this  subsection.” 

S.  2321  (Sens.  Hayden  and  Capehart)  would  limit  the  power  of  the 
Commission  to  consider  newspaper  afiBliation  of  a  broadcasting  applicant. 

S.  2503  (Sen.  Wiley)  would  carry  out  recommendations  of  the  Hoover 
Commission  with  reference  to  government  attorneys  and  the  career  legal 
service. 

S.  2504  (Sen.  Wiley)  would  enact  the  “Administrative  Code”  pro¬ 
posed  by  the  Hoover  Commission  Task  Force  but  not  approved  by  the 
Commission. 

•  For  earlier  listing  of  bills  see  14  F.C.Bar  J.  145. 
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S.  2540,  2541  (Sen.  McCarthy)  are  the  same  as  S.  2503,  2504. 

S.  2628  (Sens.  Johnston  and  Carlson)  and  S.  2639  (Sen.  Magnuson) 
would  increase  the  salary  of  members  of  the  F.C.C.  and  other  agencies. 


House 

H.R.  6114,  6115  (Rep.  Thompson  of  New  Jersey)  are  the  same  as 
S.  2504  and  S.  2503  respectively. 

H.R.  6631  (Rep.  Priest,  by  request)  is  the  same  as  S.  2128. 

H.R.  6682  (Rep.  Celler)  is  the  same  as  S.  2223. 

H.R.  6810  (Rep.  Harris)  is  the  same  as  S.  2306. 

H.R.  6899  (Rep.  Celler)  would  prohibit  charging  a  fee  to  view 
television  programs  in  the  home. 

H.R.  6913  (Rep.  Chelf)  would  make  it  unlawful  for  the  F.C.C.  “to 
decide  the  question  of  pay  TV  against  the  expressed  will  and  desire  of 
the  great  American  public.” 

H.R.  6968  (Rep.  Beamer)  and  H.R.  6977  (Rep.  Harris)  would  pro¬ 
hibit  the  Commission  from  discriminating  against  persons  because  of 
afiBliation  with  other  communications  media. 

H.R.  7037  (Rep.  O’Neill)  and  H.R.  7067  (Rep.  Macdonald)  would 
amend  Section  351(a)  of  the  Act  to  require  certain  excursion  vessels, 
ferries,  and  fishing  boats  to  have  two-way  radios. 

H.R.  7387  (Rep.  Simpson),  H.R.  7619  (Rep.  Murray)  and  H.R.  7620 
(Rep.  Rees)  would  increase  salaries  of  the  members  of  the  F.C.C. 
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Notes 

Use  of  Air  Force  Bonds  in  Radio  and  Television  Broadcasts 

New  regulations  dealing  with  use  of  Air  Force  bands  under  the 
non-competition  provisions  of  10  U.S.C.  §§609  and  905  have  recently 
been  issued  (AFR  190-21,  June  13,  1955).  Some  examples  of  occasions 
when  Air  Force  bands  may  be  used  are  given  as  follows: 

“(1)  Whenever  or  wherever  they  function  as  a  part  of  or  in  con¬ 
junction  with  other  type  elements  or  components  of  United  States  mili¬ 
tary  forces.  The  music  may  be  broadcast  or  telecast  with  the  other 
features  of  the  program. 

“(2)  For  all  uses  on  military  and  naval  installations  or  vessels,  and 
other  places  or  circumstances  when  on  duty  with  military  forces. 

“(3)  When  music  is  a  part  of  oflBcial  occasions  that  superior  officers 
of  the  Government  and/ or  the  Departments  of  the  Air  Force,  Army,  and 
Navy  attend  in  their  official  capacities  and  in  performance  of  their 
official  duties.  Music  may  be  broadcast  or  telecast  with  the  other  fea¬ 
tures  of  the  program.  Such  occasions  do  not  include  social  occasions 
and  entertainments,  such  as  dinners  and  luncheons  given  by  civilians  or 
civic  associations  these  officers  attend  as  guests. 

“(4)  Broadcasts  and  telecasts  of  concerts,  when  such  programs  are 
not  for  commercial  purposes  and  originate  on  military  or  naval  reserva¬ 
tions  or  vessels. 

“(5)  Broadcasts  and  telecasts  originating  on  or  off  a  military  or 
naval  reservation  or  vessel,  when  such  programs  are: 

(a)  Not  for  commercial  purposes,  and 

(b)  For  purely  recruiting  drives  or  to  present  to  the  public  certain 
matters  the  Air  Force  considers  important  enough  to  require 
radio  or  television  dissemination.” 

Commanders  are  not  allowed  to  “obtain  clearance  for  performance 
of  any  Air  Force  band  from  the  American  Federation  of  Musicians  or 
any  other  union,  directly,  through  the  community  sponsoring  agency, 
or  otherwise.” 

Commission  Issues  Twentieth  Annual  Report 

The  20th  Annual  Report  of  the  F.C.C.,  covering  the  fiscal  year 
ending  June  30,  1954,  was  published  early  in  1955  (Government  Printing 
Office,  50  cents).  The  159-page  report,  in  addition  to  the  usual  inform¬ 
ative  discussion  of  all  of  the  Commission’s  activities  during  the  fiscal 
year,  also  includes  certain  historical  data  inspired  by  the  twentieth 
anniversary  of  the  Commission’s  creation. 


\ 
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N.  W. 
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John  B.  Brady,  Colorado  Bldg.,  Suite 
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System,  1735  DeSales  St.,  N.  W. 
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N.  W. 
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Charles  F.  Duvall,  1111  E  St.,  N.  W. 
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Walter  B.  Emery,  Joint  Committee  on 
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Henry  G.  Fischer,  1735  DeSales  St., 
N.  W. 
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Frank  U.  Fletcher,  Spearman  and  Rober¬ 
son,  Munsey  Bldg. 

Stephen  H.  Fletcher,  The  C  &  P  Tele¬ 
phone  Co.,  725  13th  St.,  N.  W. 
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Ronald  J.  Foulis,  American  Telephone 
and  Telegraph  Company,  1001  Con¬ 
necticut  Ave.,  N.  W. 

Julian  B.  Freret,  Roberts  &  Mclnnis, 
Continental  Bldg.,  14th  and  K  Sts., 
N.  W. 

Hugh  T.  Fullerton,  802  Commonwealth 
Bldg. 


G 

Benito  Gaguine,  Fly,  Shuebruk,  Blume 
&  Gaguine,  1001  Connecticut  Ave. 

Theodore  Granik,  1627  K  St.,  N.  W. 

Edward  de  Grazia,  Kirkland,  Fleming, 
Green,  Martin  &  Ellis,  World  Center 
Bldg. 

James  E.  Greeley,  Cahill,  Gordon,  Zach- 
ry  and  Reindel,  Wire  Bldg. 

Robert  N.  Green,  1025  Vermont  Ave., 
N.  W. 

William  S.  Green,  Pierson  &  Ball,  1007 
Ring  Bldg. 

Kelly  E.  Griffith,  800  World  Center 
Bldg.,  16th  &  K  Sts.,  N.  W. 

Samuel  B.  Groner,  Warner  Bldg. 


H 

Andrew  G.  Haley,  1735  DeSales  St., 
N.  W. 

Parker  D.  Hancock,  Hogan  &  Hartson, 
810  Colorado  Bldg. 


Russell  Hardy,  Sr.,  Hardy  &  Hardy, 
Continental  Bldg.,  1012  14th  St, 
N.  W. 

Laurence  W.  Harry,  6819  Barr  Road. 

John  C.  Hayes,  Munsey  Bldg. 

Robert  L.  Heald,  Chief  Attorney,  Na¬ 
tional  Association  of  Radio  &  Tele¬ 
vision  Broadcasters,  1771  N  St,  N.  W. 

Jerome  H.  Heckman,  Dow,  Lohnes  and 
Albertson,  Munsey  Bldg. 

Philip  J.  Hennessey,  816  Connecticut 
Ave. 

Harold  H.  Hersch,  Dow,  Lohnes  & 
Albertson,  600  Munsey  Bldg. 

Richard  Hildreth,  1038  National  Press 
Bldg. 

Lucien  Hilmer,  1009  Dupont  Circle 
Bldg. 

Robert  E.  Hodson,  1007  Ring  Bldg. 


I 

Robert  L.  Irwin,  600  Munsey  Bldg. 


J 

John  B.  Jacob,  Dow,  Lohnes  &  Albert¬ 
son,  600  Munsey  Bldg. 

Gilbert  C,  Jacobus,  3801  N.  23d  St., 
Arlington,  Va. 

Guilford  Jameson,  1206  Walker  Bldg., 
734  15th  St.,  N.  W. 

Maurice  M.  Jansky,  The  American  Bldg., 
1317  F  St,  N.  W. 

Ernest  W.  Jennes,  Covington  &  Burling, 
701  Union  Trust  Bldg. 

Everett  D.  Johnston,  Roberts  and  Mc¬ 
lnnis,  Continental  Bldg.,  14th  and  K 
Sts.,  N.  W. 

Robert  F.  Jones,  Scharfeld,  Jones  & 
Baron,  752  National  Press  Bldg. 

Norman  E.  Jorgensen,  Wyatt  Bldg., 
Suite  514,  777  14th  St.,  N.  W. 


K 

William  R.  Kearney,  Pennsylvania  Bldg. 
Joseph  E.  Keller,  600  Munsey  Bldg. 
John  Bonaventure  Kenkel,  Miller  & 
Schroeder,  218  Munsey  Bldg. 

Harold  A.  Kertz,  Metropolitan  Bank 
Bldg. 

Miss  Sylvia  D.  Kessler,  Tower  Bldg. 
Charles  C.  Kieffer,  1346  Connecticut 
Ave. 

H.  Donald  Kistler,  Bingham,  Collins, 
Porter  &  Kistler,  Tower  Bldg. 

Miles  H.  Knowles,  801  Bowen  Bldg., 
815  15th  St.,  N.  W. 
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William  C.  Koplovitz,  815  15th  St, 
N.  W. 

Bernard  Koteen,  Wyatt  BldR. 

Milton  Kramer,  1625  K  St.,  N.  W. 
Seymour  Krieger,  Wyatt  Bldg.,  Suite 
514,  777  14th  St.,  N.  W. 


L 

WilUam  E.  Leahy,  Bowen  Bldg. 

James  H.  Littlepage,  Littlepage  &  Little- 
page,  Investment  Bldg. 

John  M.  Littlepage,  832  Investment 
Bldg. 

Thomas  P.  Littlepage,  Jr.,  Investment 
Bldg. 

Corwin  R.  Lockwood,  Jr.,  Colorado  Bldg. 
Philip  G.  Loucks,  The  American  Bldg., 
1317  F  St,  N.  W. 

Eliot  C.  Lovett,  729  15th  St.,  N.  W. 
Richard  K.  Lyon,  700  Wyatt  Bldg. 


Me 

Aloysius  B.  McCabe,  Kirkland,  Fleming, 
Green,  Martin  &  Ellis,  World  Center 
Bldg. 

George  MacClain,  Pentagon  Bldg. 
Francis  X.  McDonough,  600  Munsey 
Bldg. 

J.  Howard  McGrath,  McGrath  &  Brown, 
605  Southern  Bldg. 

Tames  A.  McKenna,  Jr.,  1735  DeSales 
St..  N.  W. 


M 

Leonard  H.  Marks,  Cohn  and  Marks, 
Cafritz  Bldg. 

Robert  A.  Marmet,  Segal,  Smith  &  Hen¬ 
nessey,  816  Connecticut  Ave.,  N.  W. 

Robert  E.  May,  Shoreham  Bldg. 

John  Midlen,  Munsey  Bldg. 

Neville  Miller,  218  Munsey  Bldg. 

Reed  Miller,  1229  19th  St.,  N.  W. 

Samuel  Mdler,  1025  Vermont  Ave., 
N.  W. 

Douglas  G.  Mode,  705  Ring  Bldg. 

Edward  P.  Morgan,  Welch,  Mott  & 
Morgan,  710  14th  St.  N.  W. 

Harold  E.  Mott,  710  14th  St.  N.  W. 

Eugene  F.  Mullin,  726  Jackson  Place, 
N.  W. 

John  M.  Murray,  Wilkinson,  Boyden, 
Cragun  &  Barker,  744  Jackson  Place, 
N.  W. 

Daryal  A.  Myse,  4th  Floor,  1411  Penn¬ 
sylvania  Ave.,  N.  W. 


N 

Alan  Y.  Naftalin,  Koteen  and  Burt,  836 
Wyatt  Bldg. 

Edwin  S.  N^,  Segal,  Smith  &  Hennes¬ 
sey,  816  Connecticut  Ave. 

Blake  T.  Newton,  Jr.,  725  13th  St., 
N.  W. 

Robert  J.  Norvell,  605  Southern  Bldg. 


O 

Paul  A.  O’Bryan,  Dow,  Lohnes  and 
Albertson,  600  Munsey  Bldg. 

Harry  J.  Ockershausen,  Dempsey  & 
Koplovitz,  Bowen  Bldg. 

Richard  C.  O’Hare,  327  Cafritz  Bldg., 
1625  Eye  St.,  N.  W. 

James  P.  O’Laughlin,  1025  Connecticut 
Ave.,  N.  W. 

Monroe  Oppenheimer,  Woodward  Bldg. 
George  M.  C.  Oulahan,  Purcell  and 
Nelson,  617  Barr  Bldg. 


P 

Irving  R.  M.  Panzer,  1735  DeSales  St., 
N.  W. 

Kenneth  Wells  Parkinson,  Bingham, 
Collins,  Porter  &  Kistler,  921  Tower 
Bldg. 

Duke  M.  Patrick,  810  Colorado  Bldg. 

Vincent  A.  Pepper,  710  14th  St.,  N.  W. 

Nad  A.  Peterson,  Rerson,  Ball  &  Dowd, 
1007  Ring  Bldg. 

Gerald  L.  Phelps,  Dow,  Lohnes  and 
Albertson,  Munsey  Bldg. 

W.  'Theodore  Pierson,  Ring  Bldg. 

Vail  W.  Pischke,  100  N.  Washington, 
Falls  Church,  Va. 

Harry  M.  Plotkin,  1229  19th  St.,  N.  W. 

John  B.  Poindexter,  Federal  Communi¬ 
cations  Conun’n. 

Paul  A.  Porter.  1229  19th  St.,  N.  W. 

William  A.  Porter,  921  Tower  Bldg. 

Walter  R.  Powell,  National  Association 
of  Radio  and  Television  Broadcasters, 
1771  N  St,  N.  W. 

Alfred  V.  J.  Prather,  Covington  & 
Burling,  701  Union  'Trust  Bldg. 

Robert  N.  Price,  Pierson,  Ball  &  Dowd, 
1007  Ring  Bldg. 

D.  F.  Prince,  Prince,  Taylor  and  Cramp- 
ton,  815  15th  St..  N.  W. 
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R 

John  A.  Rafter,  Dow,  Lohnes  &  Albert¬ 
son,  600  Munsey  BldR. 

John  P.  Randolph,  1625  Eye  St.,  N.  W. 

Bryce  Rea,  919  Munsey  BldR. 

Leo  Resnick,  1411  Pennsylvania  Ave., 
N.  W. 

William  L.  Reynolds,  777  14th  St.,  N.  W. 

Brice  W.  Rhyne,  730  Jackson  Place, 
N.  W. 

Charles  S.  Rhyne,  730  Jackson  Place, 
N.  W. 

Frank  Roberson,  Munsey  Bldg. 

William  A.  Roberts,  Continental  Bldg., 
14th  &  K,  N.  W. 

Christian  E.  Rogers,  Jr.,  2534  K  St., 
N.  W. 

Reed  T.  Rollo,  800  World  Center  Bldg., 
16th  &  K  Sts.,  N.  W. 

Dwight  E.  Rorer,  530  Washington  Bldg. 

Bradford  Ross,  Ross,  Marsh  &  Foster, 
725  15th  St.,  N.  W. 

Russell  Rowell,  Spearman  &  Roberson, 
1022  Munsey  Bldg. 

Percy  H.  Russell,  Jr.,  800  World  Center 
Bldg.,  16th  &  K  Sts.,  N.  W. 


S 

Franklin  C.  Salisbury,  1624  Eye  St., 
N.  W. 

Arthur  W.  Scharfeld,  National  Press 
Bldg. 

Howard  J.  Schellenberg,  Jr.,  1025  Con¬ 
necticut  Ave.,  N.  W. 

Leon  L.  Sclawy,  232  Barr  Bldg. 

Edwin  R.  Schneider,  Bingham,  Collins, 
Porter  &  Kistler,  1100  Tower  Bldg. 

Arthur  H.  Schroeder,  218  Munsey  Bldg. 

Robert  G.  Seaks,  704  Southern  Bldg. 

Temple  W.  Seay,  Munsey  Bldg. 

Paul  M.  Segal,  816  Connecticut  Ave., 
N.  W. 

P.  W.  Seward,  1101  Warner  Bldg. 

Charles  V.  Shannon,  520  Shoreham  Bldg. 

Walter  F.  Sheble,  Hudson,  Creyke,  Lips¬ 
comb  &  Gray,  400  Washington  Bldg. 

Carl  L.  Shipley,  National  Press  Bldg. 

Chester  C.  Shore,  700  Woodward  Bldg. 

Roy  Simmons,  Dow,  Lohnes  and  Albert¬ 
son,  Munsey  Bldg. 

William  P.  Sims,  Jr.,  600  Munsey  Bldg. 

John  J.  Sirica,  Hogan  &  Hartson,  Colo¬ 
rado  Bldg. 

Harrison  T.  Slaughter,  Ring  Bldg. 

George  S.  Smith,  816  Connecticut  Ave. 

Quayle  B.  Smith,  Segal,  Smith  &  Hen¬ 
nessey,  816  Connecticut  Ave.,  N.  W. 


E.  Stratford  Smith,  Welch,  Mott  & 
Morgan,  710  14th  St. 

Karl  A.  Smith,  810  Colorado  Bldg. 

John  P.  Southmayd,  1111  E  St.,  N.  W. 

John  C.  Spearman,  Spearman  &  Rober¬ 
son,  1022  Munsey  Bldg. 

Paul  D.  P.  Spearman,  4825  Woodway 
Lane,  N.  W. 

Arthur  Stambler,  Scharfeld,  Jones  & 
Baron,  National  Press  Bldg. 

Earl  R.  Stanley,  Dow,  Lohnes  &  Albert¬ 
son,  600  Munsey  Bldg. 

Abe  L.  Stein,  Warner  Bldg. 

David  S.  Stevens,  McKenna  &  Wilkin¬ 
son,  1735  DeSales  St.,  N.  W. 

Frank  Stollenwerck,  National  Press  Bldg. 

Clair  L.  Stout,  Dow,  Lohnes  and  Albert¬ 
son,  600  Munsey  Bldg. 

Harold  C.  Stuart,  Doemer,  Rinehart, 
Stuart  &  Clammer,  1001  Connecticut 
Ave.,  N.  W. 

George  O.  Sutton,  1030  National  Press 
Bldg. 


T 

William  Thomson,  800  National  Press 
Bldg. 

Stephen  Tuhy,  Jr.,  Albee  Bldg. 

Joseph  P.  Tumulty,  Jr.,  1317  F  St., 
N.  W. 

Lyon  L.  Tyler,  Jr.,  Welch.  Mott  & 
Morgan,  710  14th  St.,  N.  W. 

William  S.  Tyson,  1523  L  St.,  N.  W. 


W 

Paul  A.  Walker.  4301  43rd  St..  N.  W. 

Ralph  L.  Walker,  Ring  Bldg. 

Thomas  H.  Wall,  Munsey  Bldg. 

Frederick  H.  Walton,  Jr.,  Dempsey  & 
Koplovitz,  938  Bowen  Bldg. 

Vincent  T.  Wasilewski,  1771  N  St, 
N.  W. 

Charles  V.  Wayland,  1111  E  St.,  N.  W. 

Henry  B.  Weaver,  Jr.,  Tower  Bldg. 

Edward  Webster,  3419  Nimitz  Road, 
Kensington,  Md. 

Francis  X.  Welch,  309  Munsey  Bldg. 

Vincent  B.  Welch,  Ericson  Bldg.,  710 
14th  St.,  N.  W. 

John  A.  Wells,  Dwight,  Royall,  Harris, 
Koegel  &  Caskey,  1000  Vermont  Ave. 

Jack  Werner,  317  Wyatt  Bldg. 

Edward  K.  Wheeler,  815  15th  St.,  N.  W. 

Glen  A.  Wilkinson,  744  Jackson  Place 

Vernon  L.  Wilkinson,  McKenna  & 
Wilkinson,  1735  DeSales  St.,  N.  W. 

John  W.  Willis,  1735  DeSales  St..  N.  W. 
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Morton  H.  Wilner,  700  Wyatt  BldR. 
Thomas  W.  Wilson,  Dow,  Lohnes  & 
Albertson,  600  Munsey  Bids. 

J.  Roger  Wollenberg,  Haley,  Doty  & 
Wollenberg,  1735  DeSales  St.,  N.  W. 
Warren  Woods,  Roberts  and  Mclnnis, 
Continental  Bldg.,  14th  and  K  Sts., 
N.  W. 

Frank  H.  Wozencraft,  Southern  Bldg. 

J.  Warren  Wright,  5.504  Grove  St., 
Chevy  Chase  15,  Md. 


Y 

Verne  R.  Young,  The  American  Bldg., 
1317  F  St,  N.  W. 

Z 

Joseph  F.  Zias,  Loucks,  Zias,  Yoimg  & 
Jansky,  American  Bldg.,  1317  F  St., 
N.  W. 

Warren  Curtis  Zwicky,  Scharfeld,  Jones 
&  Baron,  752  National  Press  Bldg. 


Members  Outside  of  Washington,  D.  C. 


A 

Mearl  C.  Adams,  231  S.  LaSalle  St., 
Chicago,  Ill. 

Gordon  Burt  Affleck,  40  East  So.  Temple 
St.,  Salt  Lake  City,  Utah 

William  Alter,  Alter  &  Wadell,  Alamo 
National  Bldg.,  San  Antonio,  Texas 

Walter  S.  Anderson,  130  North  Broad¬ 
way,  Camden  2,  N.  J. 

A.  L.  Ashby,  The  Winchester,  900  Palm¬ 
er  Road,  Apt.  lOL,  Bronxville,  N.  Y. 

George  E.  Ashley,  American  Telephone 
&  Telegraph  Co.,  195  Broadway,  New 
York  7,  N.  Y. 


B 

Wayne  E.  Babler,  Southwestern  Bell 
Telephone  Co.,  1010  Pine  St,  Room 
2305,  St.  Louis  1,  Mo. 

Lee  Beznor  Bartell,  704  West  Wisconsin 
Ave.,  Suite  207  West,  Milwaukee  3, 
Wis. 

Frederick  W.  Bechtold,  7421  Avenue  W, 
Brooklyn  34,  N.  Y. 

George  Becker,  270  Parke  Ave.,  New 
York,  N.  Y. 

Edgar  S.  Belaval,  Dept,  of  Justice  of 
Puerto  Rico,  Box  1902,  San  Juan, 
Puerto  Rico 

Harvey  S.  Benson,  Benson  &  Davis,  306 
Public  Service  Bldg.,  Portland  4,  Ore. 

S.  Bernard  Berk,  First  Central  Tower, 
Akron  8,  Ohio 

Jack  N.  Berkman,  708  Sinclair  Bldg., 
Steubenville,  Ohio 

George  P.  Bickford,  2800  Terminal 
Tower,  Cleveland  13,  Ohio 

Roger  S.  Bloch,  77  W.  Washington  St„ 
Chicago  3,  Ill. 

Arthur  S.  Bluestein,  33  N.  LaSalle  St., 
Chicago  2,  Ill. 


Frank  Borut,  222  Broadway,  New  York 
City 

Julius  F.  Brauner,  CBS,  485  Madison 
Ave.,  New  York,  N.  Y. 

Samuel  A.  Breene,  Breene  and  Jobson, 
The  First  National  Bank  Bldg.,  Oil 
City,  Pa. 

Joseph  Brenner,  Prichard  and  Brenner, 
321  South  Beverly  Drive,  Beverly 
Hills,  Calif. 

Henry  M.  Britt,  Asst.  U.  S.  Attorney,  P. 
O.  Box  479,  Ft.  Smith,  Ark. 

William  H,  Bronson,  901  Commercial 
Bldg.,  Shreveport,  La. 

James  Harvey  Brown,  6223  Selma  Ave,, 
Hollywood  28,  Calif. 

Robert  Buckmaster,  Harris,  Van  Metre 
&  Buckmaster,  605  1st  National  Bldg., 
Waterloo,  Iowa 

Hyle  G.  Burke,  General  Attorney, 
Indiana  Bell  Telephone  Co.,  240 
Meridian  St.,  Indianapolis.  Ind. 

c 

Reed  E.  Callister,  650  So.  Spring  St., 
Los  Angeles,  Calif. 

David  H.  Cannon,  650  So.  Spring  St., 
Los  Angeles,  Calif.  _ 

Joe  B.  Carrigan,  Radio  Station  KWFT, 
Kemp  Hotel,  Wichita  Falls,  Texas 

A.  J.  Castellano,  10  Park  Square  Bldg., 
Morristown,  N.  J. 

Max  Chopnick,  9  East  46th  St.,  New 
York,  N.  Y. 

Abiah  A.  Chtu'ch,  Storer  Broadcasting 
Co.,  1177  Kane  Concourse,  Bay 
Harbor  Island,  Miami  Beach  41,  Fla. 

John  Hart  Clinton,  11th  Floor.  Crocker 
Bldg.,  San  Francisco,  Calif. 

Harold  J.  Cohen,  c/o  American  Tel.  & 
Tel.  Co.,  Room  ^22,  195  Broadway, 
New  York,  N.  Y. 
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Paul  P.  Cohen,  Cohen,  Swados,  Wright 
and  Hanifin,  430  Gluck  Bldg.,  Niagara 
Falls,  N.  Y. 

James  J.  Coleman,  National  Bank  of 
Commerce  Bldg.,  New  Orleans,  La. 

Ralph  F.  Colin,  Rosenman,  Goldmark, 
Colin  &  Kaye,  575  Madison  Ave., 
New  York  22,  N.  Y. 

Thomas  H,  Compere,  T.  M.  Publishers, 
Inc.,  67  W.  Division  St.,  Chicago  10, 
Ill. 

Edwin  Conrad,  900  Cay  Bldg.,  Madison, 
Wis. 

Arthur  B.  Cuddihy,  Jr.,  70  Pinewood 
Gardens,  Hartsdale,  N.  Y. 


D 

Judge  John  Morgan  Davis,  Court  of 
Common  Pleas  No.  4,  Room  534  City 
Hall,  Philadelphia  7,  Pa. 

Philip  R.  Davis,  1  North  LaSalle  St., 
Chicago  2,  Ill. 

Philip  Dechert,  Tioga  &  C  Sts.,  Phila¬ 
delphia  34,  Pa. 

Charles  I.  Denechaud,  Jr.,  Denechaud 
and  Denechaud,  American  Bank  Bldg., 
200  Carondelet  St.,  New  Orleans,  La. 

Howard  A.  Dent,  Jr.,  Hickson,  Dent,  Jr., 
Hickson,  Dent  &  Coblens,  106  E.  4th 
St.,  The  Dales,  Ore. 

Francis  Barrymore  De  Rose,  357  S.  High 
St.,  Globe,  Ariz. 

Milton  Diamond,  Poletti,  Diamond, 
Freidin  &  Mackay,  598  Madison  Ave,, 
New  York,  N.  Y. 

James  A.  Dixon,  908  First  National 
Bldg.,  Miami,  Fla. 

Frank  C,  Dunbar,  3230  A.  I.  U.  Bldg., 
Columbus,  Ohio 

E 

Norman  L.  Easley,  410  Equitable  Bldg., 
Portland,  Ore. 

F.  D.  Edes,  Raytheon  Manufacturing 
Co.,  5921  West  Dickens  Ave.,  Chicago 
39,  Ill. 

Horace  J.  Eggmann,  Jr.,  400  First  Fed¬ 
eral  Bldg.,  East  St.  Louis,  Ill. 

Omar  Franklin  Elder,  Jr.,  American 
Broadcasting  Co.,  7  West  66th  St,, 
New  York,  N.  Y. 

Walter  L.  Emerson,  NBC,  Merchandise 
Mart,  Chicago  54,  Ill. 

Michel  G.  Emmanuel,  Mabry,  Reaves, 
Carlton,  Anderson,  Fields  &  Ward, 
First  National  Bank  Bldg.,  Tampa, 
Fla. 


John  Rabb  Emison,  500  Oliphant  Bldg., 
Vincennes,  Ind. 

Thomas  E.  Ervin,  Vice  President  & 
General  Counsel,  NBC,  Inc.,  30 
Rockefeller  Plaza,  New  York  20,  N.  Y. 

John  L.  Esterhai,  8423  Pembrook  Road, 
Philadelphia  28,  Pa. 

Robert  M.  Estes,  South  Manlius  Road, 
Fayetteville,  N.  Y. 

Samuel  E.  Ewing,  Esq.,  General  Attor¬ 
ney,  Radio  Corporation  of  America, 
RCA  Victor  Division,  Front  and 
Cooper  Sts.,  Camden  2,  N.  J. 


F 

William  L.  Fay,  333  W.  State  St., 
Jacksonville,  Ill. 

A.  Fearley  Feen,  119  So.  Winooski  Ave., 
Burlington,  Vt. 

Joseph  J.  Fine,  Fine  &  Efurd,  556  Hurt 
Bldg.,  Atlanta,  Ga. 

Jerry  Fink,  Fink  &  Jennings,  Coulter 
Bldg.,  Greensburg,  Pa. 

James  Lawrence  Fly,  1444  30  Rocke¬ 
feller  Plaza,  New  York  20,  N.  Y. 

Marshall  C.  Formby,  Jr,,  416  Skaggs 
Bldg.,  Plainview,  Texas 

Richard  A.  Forsling,  Columbia  Broad¬ 
casting  System,  Inc.,  485  Madison 
Ave.,  New  York  22,  N.  Y. 

Cody  Fowler,  Fowler,  White,  Gillen, 
Yancey  &  Humkey,  1002  Citizens 
Bldg.,  Tampa,  Fla. 


G 

Addison  L.  Gardner,  Jr.,  231  South 
LaSalle  St.,  Chicago,  Ill. 

Robert  B.  Gaylord,  Jr.,  Gaylord  &  Gay¬ 
lord,  1220  Russ  Bldg.,  San  Francisco, 
Calif. 

Arthur  T.  George,  140  New  Montgomery 
St.,  San  Francisco,  Calif. 

Carl  E.  George,  Radio  Station  WGAR, 
Hotel  Statler,  Cleveland,  Ohio 

John  M.  Gepson,  New  England  Tele¬ 
phone  &  Telegraph  Co.,  185  Franklin 
St.,  Boston  7,  Mass. 

Gustave  A.  Gerber,  55  Broadway,  5th 
Floor  West,  New  York  6,  N.  Y. 

John  F.  Gibbons,  67  Broad  St.,  New 
York,  N.  Y. 

C.  Arden  Gingery,  Moore  and  Moore, 
453  S.  Spring  St.,  Los  Angeles,  Calif. 

Aaron  Golmarb,  517  City  National  Bank 
Bldg.,  Houston,  Texas 

David  Goldstein,  Electric  Bldg.,  Asbury 
Park,  N.  J. 
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William  W.  Golub,  McGoldrick,  Dan- 
nett,  Horowitz  &  Golub,  270  Park 
Ave.,  New  York  17,  N.  Y. 

Bernard  Goodwin,  1501  Broadway,  New 
York  City,  N.  Y. 

John  G.  Grant,  Desilu  Productions,  Inc., 
846  N.  CahuenRa  Blvd.,  Hollywood 
38,  Calif. 

Harry  Green,  Seven  Bridge  Road,  Little 
Silver,  N.  J. 

John  W.  Guider,  "Adair,”  Littleton,  N. 
H. 


H 

Charles  M,  Hall,  305  Broadway,  New 
York,  N.  Y. 

Miss  Billie  Hallen,  1280  Humbolt,  Den¬ 
ver,  Colo. 

John  J.  Hamlyn,  McClatchy  Broadcasting 
Co.,  Sacramento  4,  Calif. 

William  A.  Hannon,  21  W.  10th  St., 
Kansas  City,  Mo. 

Baya  M.  Harrison,  Jr.,  Mann,  Harrison 
&  Stone,  615  First  National  Bank 
Bids.,  St.  Petersburg,  Fla. 

John  A.  Hartman,  Jr.,  67  Broad  St,  New 
York.  N.  Y. 

Howard  R.  Hawkins,  RCA  Communica¬ 
tions,  Inc.,  66  Broad  St.,  New  York  4, 
N.  Y. 

Edmund  S.  Hawley,  195  Broadway,  New 
York  7.  N.  Y. 

Raymond  Kyle  Hayes,  Hayes  and  Hayes, 
309  Ninth  St.,  No.  Wilkesboro,  N.  C. 

John  P.  Hearne,  6363  Sunset  Blvd., 
Hollywood  28,  Calif. 

James  C.  Hendley,  Union  Savings  Bank 
Bldg.,  Manchester,  Mich. 

A.  M.  Herman,  Electric  Bldg.,  12th 
Floor,  Fort  Worth,  Texas 

Henry  M.  Hilton,  134  N.  LaSalle  St., 
Chicago  2,  Ill. 

Robert  G.  Hogan,  606  Stangenwald 
Bldg.,  Honolulu,  T.  H. 

Richard  W.  Horton,  131  West  2nd  St., 
Reno,  Nev. 

Benjamin  C.  Howard,  1845  O’Sullivan 
Bldg.,  Baltimore  2,  Md. 

H.  Gordon  Howard,  1336  East  Colfax, 
Denver  18,  Colo. 

Willson  Hurt,  1275  Pontiac  St.,  Denver, 
Colo. 


I 

Ellis  C.  Irwin,  914  Richards  Bldg.,  New 
Orleans,  La. 


J 

W.  Ervin  James,  17  Molton  St.,  Mont¬ 
gomery,  Ala. 

Carl  M,  Jacobs,  23  Floor  Union  Central 
Bldg.,  Cincinnati,  Ohio 

Charles  E.  Jones,  Adams,  Jones.  Robin¬ 
son  &  Manka,  202  Wheeler  Kelly 
Hagny  Bldg.,  Wichita,  Kan. 

Clifford  A.  Jones,  Friedman  Bldg.,  Las 
Vegas,  Nev. 


K 

Alexander  Kahn,  175  East  Broadway, 
New  York,  N.  Y. 

Sydney  M.  Kaye,  Rosenman,  Goldmark, 
Colin  &  Kaye,  575  Madison  Ave., 
New  York  22,  N.  Y. 

John  M.  Keesing,  Keesing  &  Keesing, 
250  West  57th  St..  New  York.  N.  Y. 

Lyle  Keith,  Keith,  Winston  &  Repsold, 
Spokane  &  Eastern  Bldg.,  Spokane, 
Wash. 

Robert  W.  Kellough,  402  National  Bank 
of  Commerce  Bldg.,  Tulsa,  Okla. 

James  A.  Kennedy,  67  Broad  St.,  New 
York  4.  N.  Y. 

Frank  M.  Kopietz,  1433  National  Bank 
Bldg.,  Detroit,  Mich. 


L 

Edward  Lamb,  500  Security  Bldg., 
Toledo,  Ohio 

David  L.  Landy,  Moot,  Sprague,  Marcy 
&  Culick,  400  Erie  County  Bank 
Bldg.,  Buffalo,  N.  Y. 

S.  Whitney  Landon,  195  Broadway,  New 
York  7,  N.  Y. 

Charles  Bernard  Lax,  5L  Sergeant 
Jasper  Apts.,  Charleston,  S.  C. 

Samuel  T.  Lawton,  7  S.  Dearborn  St., 
Chicago  3,  Ill. 

Donald  S.  Leonard,  Commissioner,  Dept, 
of  Police,  City  of  Detroit,  Detroit, 
Mich. 

Max  K.  Lemer,  Sesac,  Inc.,  475  Fifth 
Ave.,  New  York,  N,  Y. 

J.  L.  Levine,  518  Volunteer  Bldg., 
Chattanooga,  Tenn. 

Louis  Levinson,  14  Overhill  Road, 
Cynwyd,  Pa. 

Isaac  D.  Levy,  123  S.  Broad  St.,  Phila¬ 
delphia,  Pa. 

Ralph  E.  Lewis,  650  S.  Spring  St.,  Los 
Angeles,  Calif. 

Max  J.  Lipkin,  Lehmann  Bldg.,  Peoria. 
Ill. 
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Hugh  T.  Lyle,  Bourne,  Lovell  &  Lyle,  Daniel  M.  Moyer,  102  Insurance  Bldg., 
Box  186,  Dumas,  Texas  Wichita,  Kan. 


Paul  B.  Lynch,  National  Broadcasting 
Co.,  Inc.,  30  Rockefeller  Plaza,  New 
York  20,  N.  Y. 


Me 

Glen  McDaniel,  Lundgren,  Lincoln, 
Peterson  &  McDaniel,  63  Wall  St., 
New  York  5,  N.  Y. 

Wm.  M.  McAllister,  McAllister  &  Dun¬ 
can,  P.  O.  Box  226,  Medford,  Ore. 

John  E.  McCoy,  Storer  Broadcasting  Co„ 
1177  Kane  Concourse,  Bay  Harbor 
Island,  Miami  Beach  41,  Fla. 

Joseph  A.  McDonald,  National  Broad¬ 
casting  Co.,  Inc.,  30  Rockefeller  Plaza, 
New  York  20,  N.  Y. 

Joseph  F.  McDonald,  Jr.,  425  Fremont 
St.,  Las  Vegas,  Nev. 

Robert  L.  McDonald,  Bible  &  McDon¬ 
ald,  Gazette  Bldg.,  Reno,  Nev. 

C.  Blake  McDowell,  2200  First  Central 
Tower,  Akron,  Ohio 

William  H.  McGowen,  Jr.,  302  Massey 
Bldg.,  Birmingham,  Ala. 

Kenneth  F.  McLaughlin,  196  Main  St., 
Nashua,  N.  H. 

W.  J,  McLeod,  Jr.,  Cor.  JeflFeries  Blvd. 
&  Washington  St.,  Walterboro,  S.  C. 


M 

Gustav  B.  Margraf,  Vice  President,  Na¬ 
tional  Broadcasting  Co.,  Inc.,  30 
Rockefeller  Plaza,  New  York,  N.  Y. 

Carmen  V.  Marinaro,  312  Mellon  Bank 
Bldg.,  Butler,  Pa, 

Harlan  W.  Martin,  203%  E.  Main  St., 
Jackson,  Tenn. 

Keith  Masters,  33  N.  LaSalle  St.,  Chi¬ 
cago,  Ill. 

E.  Everett  Mather,  Jr.,  1835  Arch  St., 
Philadelphia,  Pa. 

Henry  Mayer,  19  West  44th  St.,  New 
York  18,  N.  Y. 

Raymond  J.  Meurer,  1800  Stroh  Bldg., 
Detroit  26,  Mich. 

Daniel  W.  Meyer,  1776  Broadway,  New 
York,  N.  Y. 

Milton  H.  Meyers,  182  Grand  St.,  Water- 
bury.  Conn. 

Justin  Miller,  15320  Earlham  St.,  Pacific 
Palisades,  Calif. 

William  E.  Mooney,  Insurance  Bldg., 
Omaha  2,  Neb. 

John  B.  Moser,  360  N.  Michigan  Ave., 
Chicago  1,  Ill. 


Archibald  Mull,  Jr.,  515  Anglo  Bank 
Bldg.,  Sacramento,  Calif. 

Alfred  C.  Monger,  1110  First  National 
Bank  Bldg.,  Omaha,  Neb. 


N 

Franklin  R.  Navarro,  1001  Sterling  Bldg., 
Houston,  Texas 

James  H.  Neu,  Kizer  &  Neu,  117  West 
Garro  St.,  Plymouth,  Ind. 

Minoa  J.  Nicholas,  70  E.  45th  St.,  New 
York  17,  N.  Y. 

Ernest  D.  North,  American  Telephone  & 
Telegraph  Co.,  32  Avenue  of  the 
Americas,  New  York  13,  N.  Y. 


o 

Chilton  O’Brien,  1218  American  Na¬ 
tional  Bank  Bldg.,  Beaumont,  Texas 

Cornelius  C.  O’Brien,  2026  Land  Title 
Bldg.,  Philadelphia  10,  Pa. 

Robert  Dennis  O’Callaghan,  1008  Na¬ 
tional  Bank  of  Commerce  Bldg.,  San 
Antonio  5,  Texas 


P 

Kurt  F.  Pantzer,  1313  Merchants  Bank 
Bldg.,  Indianapolis,  Ind. 

William  V.  Pesce,  Radio  Corporation  of 
America.  International  Division,  30 
Rockefeller  Plaza,  New  York.  N.  Y. 

Don  E.  Petty,  650  South  Grand  Ave., 
Los  Angeles  17,  Calif, 

Tracy  J.  Peycke,  Telephone  Bldg., 
Omaha,  Neb. 

James  Pilafian,  Southwest  Lawyers  Bldg., 
200  S.  W.  2d  Ave.,  Miami,  Fla. 

Richard  H.  Plock,  321  N.  3rd  St., 
Burlington,  Iowa 

Frederick  M.  Porter,  RCA  Communica¬ 
tions,  Inc.,  66  Broad  St.,  New  York, 
N.  Y. 

Gene  Posner,  2625  West  Wisconsin  Ave., 
Milwaukee  3,  Wis. 

Garland  W.  Powell,  Radio  Station 
WRUF,  Gainesville,  Fla. 


Q 

Jose  Ramon  Quinones,  Radio  Station 
WAPA,  357  Ponce  de  Leon  Ave.,  San 
Juan,  Puerto  Rico 
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John  T.  Quisenberry,  American  Tele¬ 
phone  &  Telegraph  Co.,  195  Broad¬ 
way,  New  York  7,  N.  Y. 


R 

Frazier  Reams,  303  Bell  Bldg.,  Toledo, 
Ohio 

Kenneth  E.  Rennekamp,  513  Berger 
Bldg.,  Pittsburgh,  Pa. 

Charles  H.  Resnick,  Raytheon  Manu¬ 
facturing  Co.,  Willow  St.,  Waltham. 
Mass. 

C,  Ray  Robinson,  Robinson-Montgomer>' 
Bldg.,  Merced,  Calif. 

Gerald  Ronon,  1222  Western  Savings 
Fund  Bldg.,  Philadelphia  7,  Pa. 

Leo  Rosen,  Greenbaum,  Wolff  &  Ernst, 
295  Madison  Ave.,  New  York  17,  N,  Y. 

Samuel  R.  Rosenbaum,  1828  Land  Title 
Bldg.,  Philadelphia  10,  Pa. 

Samuel  I.  Rosenman,  575  Madison  Ave., 
New  York,  N.  Y. 

William  Ryan,  122  W,  Washington  Ave., 
Madison,  Wis. 


s 

Richard  S.  Salant,  Columbia  Broadcast¬ 
ing  System,  485  Madison  Ave.,  New 
York  22,  N.  Y. 

Cyrus  D.  Samuelson,  210  Main  St., 
jiolfPTicjjr'V  T 

Thomas  K.  Scallen,  1260  Northwestern 
Bank  Bldg.,  Minneapolis.  Minn. 

Maurice  Schapira,  17  Academy  St., 
Newark,  N.  J. 

C,  E.  Schindler,  Kentucky  Home  Life 
Bldg.,  Louisville,  Ky. 

Richard  M.  Schmidt,  Jr.,  Knight  & 
Lesher,  425  Midland  Savings  Bldg., 
Denver,  Colo. 

John  R.  Schoemer,  Jr.,  220  E,  42nd  St., 
New  York,  N.  Y. 

William  Ralph  Scott,  Oughterson  & 
Donley,  Oughterson  Bldg.,  Stuart,  Fla. 

Roscoe  L.  Shaw,  1716  Telephone  Bldg., 
St.  Louis,  Mo. 

Joseph  Sherbow,  Sherbow  &  Sherbow, 
1316  Munsey  Bldg.,  Baltimore,  Md, 

Ned  E.  Shott,  412  Bland  St.,  Bluefield, 
W.  Va. 

Peter  Shuebruk,  30  Rockefeller  Plaza. 
New  York  20.  N.  Y. 

John  V.  Shute,  Assistant  General  Attor¬ 
ney,  National  Broadcasting  Company, 
Inc.,  30  Rockefeller  Plaza,  New  York, 
N.  Y. 


Morton  J.  Simon,  1100  Morris  Bldg., 
Philadelphia  2,  Pa. 

Greggar  P.  Sletteland,  Zenith  Radio 
Corporation,  6001  W.  Dickens  Ave., 
Chicago,  Ill. 

Andrew  A.  Smith,  1628  Candler  Bldg., 
Atlanta,  Ca. 

Bernard  B.  Smith,  551  5th  Ave,,  New 
York,  N.  Y. 

Samuel  Burrows  Smith,  Lippincott  & 
Smith,  24  California  St.,  San  Francis¬ 
co,  Calif. 

A.  Walter  Socolow,  580  5th  Ave.,  New 
York,  N.  Y. 

Laurence  Sovik,  Wilson  Bldg.,  Syracuse 
2,  N.  Y. 

Coy  U.  Spawn,  Jr.,  733  Bankers  Mort¬ 
gage  Bldg.,  Houston,  Texas 

Adrian  A.  Spears,  Majestic  Bldg.,  San 
Antonio,  Texas 

E.  Stuart  Sprague,  36  W.  44th  St.,  New 
York.  N.  Y. 

Charles  W.  Steadman,  Marshman,  Hol- 
lington  and  Steadman,  1656  Union 
Commerce  Bldg.,  Cleveland,  Ohio 

J.  W.  Steen,  c/o  Westinghouse  Elec¬ 
tric  Corp.,  40  Wall  St.,  New  York  5, 
N.  Y. 

Charles  F.  Steiniuck,  Jr,,  Tioga  &  C  Sts., 
Philadelphia,  Pa. 

Samuel  W.  Strauss.  115  N.  Fomrth  St„ 
Camden,  N.  J. 

William  L.  Struck,  512  Harries  Bldg., 
Dayton  2,  Ohio 

Francis  C.  Sullivan,  1200  Alworth  Bldg., 
Duluth  2,  Minn. 

John  Summerfield,  1268  N.  West  St,, 
Jackson,  Miss. 

Robert  D.  Swezey,  Radio  Station 
WDSU,  Hotel  Monteleone,  New 
Orleans,  La. 


T 

Willis  H.  Taylor,  Jr.,  Pennie,  Edmonds, 
Morton,  Barrows  &  Taylor,  247  Park, 
Ave.,  New  York,  N.  Y. 

Sherwood  J.  Torlow,  One  State  St., 
Boston,  Mass. 

George  W.  Trendle,  Jr.,  1854  National 
Bank  Bldg.,  Detroit,  Mich. 

John  H.  Tucker,  901  Commercial  Bldg., 
ShreN’eport,  La. 

Leonard  W.  Tuft,  RCA  Communications, 
Inc.,  66  Broad  St.,  New  York  21,  N.  Y, 

George  B.  Turner,  15  Broad  St.,  New 
York,  N.  Y. 
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V 

John  W.  Van  Allen,  1008  Liberty  Bank 
BldR.,  Buffalo,  N.  Y. 

Adolfo  Garcia  Veve,  Box  2655,  San 
Juan,  Puerto  Rico 

W 

Henry  B,  Walker,  Old  National  Bank 
Bids.,  Evansville,  Ind. 

Harold  E.  Wallace,  530  JudRe  Bldg., 
Salt  Lake  City,  Utah 

Laurence  K.  Walrath,  1109  Barnett  Bank 
BldR.,  Jacksonville,  Fla. 

Harry  P.  Warner,  141  El  Camino  Drive, 
Beverly  Hills,  Calif. 

John  H.  Waters,  The  Western  Union 
Telegraph  Co.,  60  Hudson  St.,  New 
York,  N,  Y. 

Arthur  W.  Weber,  455  Spitzer  Bldg., 
Toledo,  Ohio 

Bethuel  M.  Webster,  15  Broad  St.,  New 
York.  N.  Y. 

Kurt  Wellisch,  1417  Congress  Bldg., 
Miami  Beach,  Fla. 

William  Wendt,  The  Western  Union 
Telegraph  Co.,  60  Hudson  St.,  New 
York.  N.  Y. 

Robert  L.  Werner,  Radio  Corp.  of  Amer¬ 
ica,  30  Rockefeller  Plaza,  New  York, 
N.  Y. 

Carl  I.  Wheat,  332  Westridge  Drive, 
Menlo  Park.  Calif. 

George  B.  Whissell,  2305  Telephone 
Bldg.,  St.  Louis,  Mo. 


George  S.  Wilson,  Jr.,  Wilson  and  Wil¬ 
son,  414  Masonic  Bldg.,  Owensboro, 
Ky. 

Harry  E.  Witherell,  Davis,  Witherell  and 
Sommer,  1032  First  National  Bank 
Bldg.,  Peoria,  Ill. 

Ralph  K.  Wittenberg,  Hilp  Bldg.,  Reno, 
Nev. 

Sanford  I.  Wolff,  Riskind  and  Wolff, 
134  N.  LaSalle  St.,  Chicago,  Ill. 

Joseph  G.  Wood,  Schortemeier,  Eby  & 
Wood,  301  Circle  Tower,  Indianapolis, 
Ind. 

James  W.  Wrape,  Sterick  Bldg.,  Mem¬ 
phis,  Tenn. 

Joseph  S.  Wright,  General '  Counsel, 
Zenith  Radio  Corporation,  6001  W. 
Dickens  Ave.,  Chicago  39,  Ill. 

Wilson  W.  Wyatt,  Marion  E.  Taylor 
Bldg.,  Louisville,  Ky. 


Y 

Carlyle  E.  Yates,  RCA  Laboratories 
Division,  Radio  Corporation  of  Amer¬ 
ica,  Princeton,  N.  J. 

Kenneth  L.  Yourd,  Educational  Tele¬ 
vision  &  Radio  Center,  1610  Washte¬ 
naw  Ave.,  Ann  Arbor,  Mich. 

Z 

Geraldine  B.  Zorbaugh,  American  Broad¬ 
casting  Co.,  30  Rockefeller  Plaza,  New 
York  20,  N.  Y. 


